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ADVERTISEMENT. 


IN preſenting the following trial to the Public, 


at a period the moſt critical, perhaps, with ga- 
ſpe& to proſecutions, that ever occuric4 in the 
annals of this country, the Editor was cl:uctly 
influenced by two conſiderations. 

Firſt, the queſtion, which aroſe in an early 
ſtaze of the proceedings, with reſpect to ju- 
ries, determined a very important rule of prac- 
tice, namely, that the fit ſpecial jury, ftruck and 
reduced according to law, muſt try the iſſue joined 
between parties. This deciſion of a controverted 
point, in the manner moſt conſiſtent with com- 
mon ſenſe, and, as appearegfrom the pleadings, 
agreeable to the ancient practice of the Courts, 
and founded upon the ſtatute law of the realm, 
1s certainly to be eſtimated as an. acquiſition of no 
common magnitude to the ſubject. 

Secondly, this is the firſt trial, ſince the Libel. 
bill paſſed into a law, completely conducted upon 
the principles of that bill, and may ſerve as the 
beſt illuſtration of the wiſe and excellent provi- 
ſions of the law, as it now ſtands, with reſpect 
to libel: a law admirably calculated to remove 
obſcurity, to defeat improper influence, to faci- 
litate the ends of juſtice, by ſimplifying its ope- 
rations, and to aftord additional ſecurity for the 
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full enjoyment of the moſt valuable privilege of 
Engliſhmen. 

Imprefled then with the view of this trial, as 
connected with great principles, and involving 
conſequences the moſt important, both to the 
preſent age and to poſterity, I have been anxious 
to render the following ſtatement of the proceed- 
ings as full and correct as poſſible. Fidelity and 
accuracy are the only merits of a reporter ; 
theſe I have carefully ſtudicd ; it is not allowed 
to him who tranſmits the ſentiments of others, 
to boaſt of his labours, or to claim the reward of 
public approbation: in this inſtance, I find my- 
ſelf ſufficiently repaid, with the pleaſing re- 
flection that I have been called, /z an age of pro- 
ſecutions, to record ane verdich gained to the cauſe 
of freedom. 


CASE 


| CASE OF LIBEL, &c. 


N Tueſday, the 25th December, 1792, the following 
paper appeared as an adyertiſement in the Morning 
Chronicle: 


At a Meeting of the Society for Political Information, held 
at the Talbot Inn, in Derby, July 16, 1792, 


The following Addreſs, declaratory of their principles, &c. 
was unanimouſly agreed to, and ordered to be printed : 


To the Friends of Free Inquiry and the General Good. 


Fellow Citizens, 


Claiming it as our indefeaſible right to aſſociate together, 
in a peaceable and friendly manner, for the communication 
of thoughts, the formation_of opinions, and to promote the 
general happineſs, we think it unneceſſary to offer any apolo- 
gy for inviting you to join in this manly and beneyolent pur- 
ſuit; the neceffity of the inhabitants of every community en- 
deavouring to procure a true knowledge of their rights, their 
duties, and their intereſts, will not be denied, except by thoſe 
who are the ſlaves of prejudice, or the intereſted in the con- 
tinuation of abuſes. As men who wiſh to alpire to the title 
of Freemen, we totally deny the wiſdom and the humanity 
of the advice, to approach the defects of government with 
„ pious awe and trembling ſolicitude,” What better doc- 
trine could the Pope, or the tyrants of Europe defire? We 
think, therefore, that the cauſe of truth and juſtice can never 
be hurt by temperate and honeſt diſcuſſions; and that cauſe 
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which will not bear ſuch a ſcrutiny, muſt be ſyſtematically 
or praCtically bad. We are ſenſible that thoſe who are not 
friends to the general good, have attempted to inflame the 
public mind with the cry of © Danger,” whenever men have 
aſſociated for diſcuſſing the r. of government; and 
we have little doubt but ſuch conduct will be purſued in this 
place; we would, therefore caution every honeſt man, who 
has really the welfare of the nation at heart, to avoid being 
led away by the proſtituted clamours of thoſe who live on the 
ſources of corruption. We pity the fears of the timorous, 
and we are totally unconcerned reſpecting the falſe alarms of 
the venal. We are in the purſuit of truth, in a peaceable, 
calm, and unbiaſſed manner; and wherever we recognize 
her features, we will embrace her as the companion of hap- 
pineſs, of wiſdom, and of peace. This is the mode of our 
conduct; the reaſons for it will be found in the following 
declaration of our opinions, to the whole of which each 
Member gives his hearty aſſent. : 


DECLARATION. 


I. That all true Government is inſtituted for the general 
good; is legalized by the general will; and all its actions are, 
or ought to be, directed for the general happineſs and proſpe- 
rity of all honeſt citizens. 8 

II. That we feel too much not to believe, that deep and 
alarming abuſes exiſt in the Britiſh Government; yet we are 
at the ſame time fully ſenſible, that our ſituation is comfort- 
able, compared with that of the people of many European 
kingdoms; and that as the times are in ſome degree moderate, 
they ought to be free from riot and confuſion, 

It. Yet we think there is ſufficient cauſe to inquire into 
the neceſſity of the payment of ſeventeen millions of annual 
taxes, excluſive of poor rates, county rates, expences of cr ]- 
lection, &c. &c. by ſeven millions of people; we think that 
theſe expences may be reduced, without leſſening the true 
dignity of the nation, or the Government: and therefore 
wiſh for ſatisfaction in this important matter. 

IV. We view with concern the frequency of wars. We 
are perſuaded that the intereſts of the poor can never be pro- 
moted by acceſſion of territory, when bought at the expence 
of their labour and blood; and we muſt ſay, in the language 
of a celebrated author, „ We, who are only the people, but 
who pay for wars with our ſubſtance and our blood, will not 
ceaſe to tell Kipgs,” or Governments, * that to them alone 


wars are profitable: that the true and juſt conqueſts are thoſe 
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which each makes at home, by comforting the peaſantry, by 
promoting agriculture and manufactories; by multiplying 
men, and the other productions of nature: that then it is that 
Kings may call themſelves the image of God, whoſe will is 
perpetually directed to the creation of new beings. If they 
continue to make us fight and kill one another, in uniform, 
we will continue to write and ſpeak, until nations ſhall be 
cured of this folly.” We are certain our preſent heavy bur- 
dens are owing, in a great meaſure, to cruel and impolitic 
wars, and therefore we will do all on our part, as peaceable 
citizens, who have the good of the community at heart, to 
enlighten each other, and proteſt againſt them. 

V. The preſent ſtate of the Repreſentation of the People, 
calls for the particular attention of every man, who has hu- 
manity ſufficient to feel for the honour and happineſs of his 
country; to the defects and corruptions of which we are in- 
clined to attribute unneceſſary wars, &c, &c. We think ita 
deplorable caſe when the poor muſt ſupport a corruption which 
is calculated to oppreſs them; when the labourer muſt give 
his money to afford the means of preventing him having a 
voice in its diſpoſal ; when the lower claſſes may ſay, © We- 
give you our money, for which we have toiled and ſweat, 
and which would fave our families from cold and hunger; 
but we think it more hard that there is nobody whom we have 
delegated, to ſee that it is not improperly ſpent; we have 
none to. watch over our intereſts: the rich only are repre- 
ſented.” © The form of Government fince the Revolution, 
is in ſome reſpects changed for the worſe: by the triennial and 
ſeptennial acts we loſt annual Parliaments: beſides which, 
the wholeſoe proviſions for obliging Privy Counſellors to 
ſubſcribe their advice with their names, and againft Placemen 
and Penſioners fitting in Parliament, have been repealed.” 
It is ſaid, that the voice of the people is the conſtitutional 
controul of Parliament ; bur what is this but ſaying, that 
the Repreſentatives are naturally inclined to ſupport wrong 
meaſures, nd that the people muſt be conſtantly aſſembling 
to oblige them to do their duty? An equal and uncorrupt 
repreſentation would, we are perſuaded, fave us from heavy 
expences, and deliver us from many oppreſſions; we will 
therefore do our duty to procure this reform, which appears 
to us of the utmoſt importance. 

VI. In ſhort, we fee, with the moſt lively concern, an 
army of placemen, penſioners, &c. fighting in the cauſe of 
corruption and prejudice, and ſpreading the contagion far 
and wide; a large and highly expenſive military effabliſh- 
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ment, though we have a well · regulated militia; the increaſes 
of all kinds of robberies, riots, executions, &c. though the 
nation pays taxes equal to the whole land rental of the king- 
dom, in order to have his property protected and ſecured; 
and is alſo obliged to enter into” ſeparate aſſociations againſt 
felonious depredations. 4 criminal code of laws ſanguine 
and inefficacious; a civil code fo voluminous and myſteri- 
ous as to puzzle the beſt underſtandings; by which means, 
Juſtice is denied to the poor, on account of the expence at- 
tending the obtaining it; corporations, under miniſterial or 
party influence, ſwallowing up the importance, and aCting 
under the voice of the people; penalties inflicted on thoſe 
who accept of offices without conforming to the violation of 
their conſciences and their rights ; the voice of free inquiry 
drowned in proſecutions, and the clamours of the penſioned 
and intereſted; and we view, wiil: the moit poignant ſorrow, 
a part of the people, deluded by a cry of the Conſtitution and 
Church in danger, fighting with th weapons of ſavages, un- 
der the banners of prejudice, againſt thoſe who have their 
true intereſt at heart ; we fee with equal ſenſibility' the pre- 
ſent outcry againſt reforms, and a proclamation (tending to 
cramp the liberty of the preſs, and diſcreclit the true friends 
of the people) receiving the ſupport of numbers of our coun- 
try men; we ſee the continuaticn of oppreſſive game laws and 
deſiruftive monopolies ; we ſre the education and comfort of 
the poor neglected, notwithilanding the enormous weight of 
the poor rates; we ſee burdens multiplied, the lower claſſes 
ſinking into poverty, diſgrace, and exceſſes, and the means 
of theſe ſhocking abuſes increaſed for the purpoſes of reve- 
nue; for the ſame end, Exciſe laws, thoſe badges and ſources 
of oppreſſion, kept up an! multiplied, And when we caſt 
our eyes on a people juſt formed in a free community, with- 
out having had time to grow rich, under a Government by 
which juſtice is duly adminiitered, the poor taught and com- 
forted, properly protected, taxes few and eaſy, and that at 
an expence as ſinall as our penſion-liſt, we atk our'elves, 
« Are we in England? Have our forefathers fought, and 
bled, and conquered for liberty * And did they not think 
that the fruits of their patriotiſm would be more abundant 
in peace, plenty, and happineſs? Are we always to ſtand 
ſtill or go backwards? Are our hurdens to be as heavy as the 
moſt enſlaved people? Is the condition of the poor never to 
be improved?” Great Pritain muſt have arrived at the 
higheſt degree of national happineſs and proſperity, and our 
ſi tuation muſt be too good to be mended, or the preſent out- 
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cry againſt reforms and improvements is inhuman and eri- 
minal. But we hope our condition will be ſpeedily improved, 
and to obtain fo defirable a good is the obje of our preſent 
Aſſociation ;. an union founded on principles of ben-vvlence 
and humanity ; diſclaiming all connection with riots and 
diſorder, but firm in our purpoſe, and warm in our affections 
for liberty. 

VII. Laſtly, we invite the friends of freedom throughout 
Great Britain to form ſimilar Societies, and to act with yna- 
nimity and firmneſs, till the people be too wiſe to be im- 
poſed upon; and their influence in the Government be com- 
menſurate with their dignity and importance. 


THEN SHALL WE BE FREE AND HAPPY. 
By Order of the Society, 


S. EYRE, Chairman. 


In 


WE 
In Hilary Term 1793,, the following Information 
ex Officio was filed in the Court of King's Bench, 
by dir Archibald Macdonald, then Attorney Ge- 
neral, now Chief Baron. 


(Middleſex to wit.) 


Br IT REMEMBERED, that Sir Archibald Macdonald, 
Knight, Attorney General of our preſent Sovereign Lord the 
King, who for our ſaid Lord the King, in this behalf, pro- 
ſecures, in his proper perſon comes into the Court of our 
faid Lord the King, bejore the King himſelf at Weſtminſter, 
on Wedneiday next after the octave of Saint Hilary in this 
ſame term, and for our ſaid Lord the King gives the Court 
here to underſtand and be informed, that our Sovereign 
Lord the King, before the printing and publiſhing of the falſe, 
wicked, {candalous and {editions Libel hereinafter next men- 
tioned, (to wit) on the twenty-firtt day of May, in the 
thirty- ſecond year of his reign, (to wit) at Weſtminſter, in 
the county of Middleſex aforeſaid, had, by the advice of 
his Privy Council, iſſued and cauſed to be pubiiſhe.! his royal 
Proclamation, whereby, after reciting that divers wicked and fe- 
ditious writings had been printed, "publiſhed, and induſtri- 
ouſly diſperſed, tending to excite tumult and diforder, by 
endeavouring to raiſe jealouſies and diſcontents in the minds 
of his faithful and loving ſubjects, reſpecting the laws and 
happy conſtitution of Government, civil and religious, 
eſtabliſhed in this Kingdom, and endeavouring to vility and 
bring into contempt the wiſe and wholeſome proviſions made 
at the time of the glorious Revolution, and ſince ſtrengthened 
and confirmed by ſubſequent laws for the preſervation and 
ſecurity of the rights and liberties of his faithful and loving 
ſabje cis; and that divers writings had alſo been printed, 
publi ſhed, and induſtriouſly diſperſed, rec-mmending the 
1a:d wicked and ſeditious publications to the attention of all 
our ſaid Lord the King's faithful and loving ſubjects; 
and that his ſaid Majeſty had alſo reaſon to believe that 
corrctpondences had been entered into with ſundry perſons 
in foreign parts, with a view to forward the criminal and 
wicked purpoſes above mentioned, and that the wealth, 
' happineis and proſperity of this kingdom did, under Divine 
Providence, chiefly depend upon a due ſubmiſſion to the 
laws, a wu unn mce in the integrity and wiſdom of 
parliament, aud a continuance of that zealous attachment to 
the 


l 


the government and conſtitution of the kingdom which had 
ever prevailed in the minds of the people thereof, and that 
there was nothing which our ſaid Lord the King ſo earneſtly 
deſired as to ſecure the public peice and proſperity, and to 
preſerve to all his loving ſubjects the full enjoyment of their 
rights and liberties, both religious and civil; our ſaid Lord 
the King therefore being reſolved, as far as in him lay, to 
repreſs the wicked and ſeditious practices aforeſaid, and to 
deter all perſons from following ſo pernicious an example, 
by his royal proclamation fo iſſued, folemnly warned ali his 
loving ſubjects, as they tendered their own happineſs and that 
of their poſterity, to guard againſt all ſuch attempts, which 
aimed at the ſubverſion of all regular goverament within this 
kingdom, and which were inconſiſtent with the peace and 
order of ſociety, and earneſtly exhorted his ſaid ſubjects, at 
all times and to the utmoſt of their power, to avoid and diſ- 
courage all proceedings tending to produce riots and tu- 
mults; and our ſaid Lord the King did thereby ſtrictly 
charge and command all his magiſtrates in and throughout 
his kingdom of Great Britain that they ſhould make diligent 
inquiry in order to diſcover the authors and printers of ſuch 
wicked and ſeditious writings as aforefaid, and all others 
who ſhould diſperſe the ſame; and our ſaid Lord the King 
did further charge and command all his ſheriffs, juſtices of 
the peace, chief magiſtrates in his cities, horoughs, 
and corporations, and all other his officers and magiſtrates 
throughout his kingdom of Great Britain, that they ſhould 
in their ſeveral and reſpeAive ſtations take the moſt immedi- 
ate and effectual care to ſuppreſs and prevent all riets, tu- 
mults, and other diſorders, which might be attempted to be 
raiſed or made by any perſon or perſons which, on whatever 
pretext they might be grounded, were not only contrary to 
the law but dangerous to the moſt important intereſts of this 
kingdom; and our ſaid Lord the King did thereby further 
require and command all and every his magiſtrates aforeſaid, 
that they ſhould from time to time tranſmit to one of his 
ſaid Majeſty's principal Secretaries of State due and full 
information of ſuch perſons as ſhould be found offending 
as aforeſaid, or in any degree aiding or abetting therein, 
it being our ſaid Lord the King's determination, for the 
preſervation of the peace and happineſs of his fairhful and 
loving ſubjects, to carry the laws vigoroully into execution 
2 ſuch offenders as aforeſaid: nevertheleſs one John 
mbert, late of the pariſh of St. Clement Danes, in the 
county of Middleſex, printer; Fames Perry, late cf the 
liberty 
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Iberty of the Rolls in the ſaid county of Middleſex, gen- 
tleman; and James Gray, late of the liberty of the Rolls 
aforeſaid, gentleman, being wicked, malicious, ſeditious 
and ill-diſpoſed perſons, and being greatly diſaffected to our 
ſaid Lord the King, and to the conſtitution and Government 
of this kingdom, and wickedly, maliciouſly and ſeditiouſly 
deſizning, contriving and intending to diſturb the peace and 
tranquillity of our Lord the King and of this Kingdom, 
and to ſcandalize, defame and vilify the conſtitution, laws 
and Government of this kingdom, and to bring the ſame 
into hatred and contempt with his ſaid Majeſty's ſubjects, 
and ro infuſe and inſtil into the minds of his ſaid Majeſty's 
ſubjeCs a belief that they were oppreſſed by his ſaid Majeſty's 
Government and abuſes therein, and by means of cruel, 
impolitic wars, and unneſſary wars, entered into by his 
ſaid Majeſty again? foreign powers, and to excite and ſtir 
up difloyalty, diſcontents and ſeditions amongſt his ſaid 
Majeſty's ſuhjects, and to ſeduce, inſtigate and encourage 
his ſaid Majeſty's ſubjects to reſiſt and oppoſe his ſaid Ma- 
jeſty in the adminiſtration of his Government, and in the 
exerciſe of the lawful powers and authorities veſted in him 
by the conſtitution of this kingdom, on the twenty-fifth 
day of December, in the thirty third year of the reign of our 
ſaid Lord the now King, at the Pariſh of St. Mary le Strand, 
in the county of Middleſex aforeſaid, to compleat, perfect 
and bring to effect their ſaid wicked and ſeditious contrivan- 
ces and intentions, wickedly, maliciouſly and ſeditiouſſy did 
print and publiſh, and cauſe to be printed and publiſhed, in 
a certain Newſpaper called the Morning Chronicle, a cer- 
tain falſe, wicked, ſcandalous and ſeditious libel, in the form 
of an addreſs of a ſociety for political information, held at 
the Talbot Inn in Derby, July 16, 1792, declaratory of 
their principles, &c. and directed to the friends of free 
Inquiry and the general good, in which faid libel are con- 
tained (amongſt other things) divers falſe, wicked, ſcanda- 
lons, malicious and ſeditious matters of and concerning our 
faid Lord the King's Government of this kingdom, and of 
and concerning the conſtitution of this kingdom, according 
to the tenor and effect following (that is to ſay) “ We 
„(meaning the ſociety aforeſaid) feel too much not to 
&« believe that deep and alarming abuſes exiſt in the Britiſh 
«© Government, (meaning his ſaid Majeſty's government of 
& this kingdom) yet we are at the ſame time fully ſenſible that 
% our ſituation is comfortable, compared with that of the 
« people of many European kingdoms, and that as the times, 

& are 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


6-4] 


are, in ſome degree, moderate, they ought to be free from 
riot and confuſion — III. Yet we think there is ſufficient 
cauſe to inquire: into the neceſſity of the payment of 
ſeventeen millions of annual taxes, excluſive of poor rates, 
county rates, expences of collection, &c. &c. by ſeven 
millions of people: we think that theſe expences may be 
reduced, without leſſening the true dignity of the nation 


« (meaning this kingdom) or the Government, (meaning the 
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Government of this kingdom) and therefore wiſh for ſa- 
tisfaction in this important matter, IV. We view with 
concern the frequency of wars, (meaning amongſt others 
the wars of his ſaid Majeſty and his ſubjects with foreign 
powers) we are perſuaded that the intereſts of the poor 
can never be promoted by acceſſion of territory, when 
bought at the expence of their labour and blood; and we 
muſt ſay, in the language of a celebrated author, we who 
are only the people, but who pay for wars with our ſub- 
ſtance and our blood, will not ceaſe to tell Kings or Go- 
vernments, that to them alone wars are profitable ; that 
the true and juſt conqueſts are thoſe which each makes at 
home by comforting the peaſantry, by promoting agricul- 

manufaQories, by multiplying men and the other 
productions of nature; that then it is that kings may call 
themſelves the image of God, whoſe will is perpetually 
directed to the creation of new beings; if they continue 
to make us fight and kill one another in uniform, we will 
continue to write and ſpeak until nations ſhall be cured of 
this folly. We are certain our preſent heavy burthens 
(meaning burthens of the ſubjects of this kingdom) are 
owing, in a great meaſure, to cruel and impolitic wars, 
(meaning cruel and impolitic wars entered into by his ſaid 
Majeſty againſt foreign powers) and therefore we will do 
all on our part, as peaceable citizens, who have the good 
of the community at heart, to enlighten each other, and 
proteſt againſt them. V. The preſent ſtate of the repre- 
ſentation of the people (meaning the repreſentation of the 
people of this kingdom in the parliament thereof) calls 
for the particular attention of every man who has huma- 
nity ſufficient to feel for the honour and happineſs of his 


“ country, to the defects and corruptions of which we are 


inclined to attribute unneceſſary wars, &c. &c. We think 
it a deplorable caſe when the poor (meaning the poor of 
this kingdom) muſt ſupport a corruption (meaning cor- 
ruption of the repreſentations of the people of this king- 


dom in the parliament thereof) which is calculated to op- 
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* preſs them, (meaning the poor of this kingdom) when the 
«© Jabourer muſt give his money to afford the means of pre- 
% yenting him having a voice in its diſpoſal, when the lower 
& claſſes may ſay we give you our money for which we have 
ec toiled and ſweat, and which would fave our families from 
© cold and hunger, but we think it more hard that there is 
© nobody whom we have delegated to fee that it is not im- 
c properly and wickedly ſpent : we have none to watch over 
our intereſts, the rich only are repreſented : the form of 
« Government (meaning the Government of this kingdom) 
« ſince the revolution is in ſomo (meaning ſome) reſpects 
% changed for the worſe by the triennial and ſeptennial acts; 
« (meaning acts of the parliament of this kingdom) we loſt 
& annua] parliaments; beſides which the wholeſome proviſions 
&« for obligſno (meaning obliging) Privy Counſellors to ſub- 
& ſcribe thair (mean ing their) advice with their names, and 
c againſt placemen and penſioners fitting in Pailiament 
© (meaning the parliament of this kingdom) have been re- 
ac pealed. lt is ſaid that the voice of the people is the conſti- 
« tutional control of parliament (meaning the parliament 
& of this kingdom) but what is this but faying that the re- 
cc preſentatives (meaning the repreſentatives of the people in 
e the parliament of this kingdom) are naturally inclined to 
« ſupport wrong meaſures, and that the people moſt (mean- 
ing muſt) be conſlantly aſſembling to oblige them to do 
ec their duty. An equal and uncorrupt repreſentation (mean- 
« ing repreſentation in the parliament of this kingdom) 
« would, we are perſuaded, fave us from heavy expences, 
« and deliver us from many oppreſſions; we will therefore 
& do our duty to procure this reform which appears to us of 
ce the utmoſt importance. VI. In ſhort, we ſee with the 
cc moſt lively concern an army of placemen, penfioners, 
(meaning perſons holding places and penſions under the 
„ government of this kingdom) &c. fighting in the cauſe of 
ce corruption and prejudice, and ſpreading the contagion far 
e and wide; a large and highly expenſive military eſtabliſh- 
« ment, (meaning the military eſtabliſhment of this kingdom) 
*« though we have a well-regulated militia; the increaſe of all 
& kinds of robberies, riots, executions, &c. though the nation 
© (meaning this kingdom) pays taxes equal to the whole 
« land retail (meaning rental) of the kingdom, in order to 
& have his property protected and ſecured ; and is alſo oblig- 
« ed to enter into ſeparate aſſociations againſt felonious de- 
« predations—a criminal code of laws (meaning a criminal 
« code of laws of this kingdom) ſanguine and inefficacious 


« a civil 


( 
cc 
«c 
cc 
cc 
«6 


cc 


( mn } 
a civil code (meaning a civil code of laws of this kingdom) 
ſo voluminous and myſterious as to puzzle the beſt under- 
ſtandings; by which means juſtice is denied to the poor 
(meaning the poor of this kingdom) on account of the ex- 
pence attending the obtaining it. Corporations (meaning 
corporations of this kingdom) under miniſterial or party 
influence, ſwallowing up the importance, and aCtiog againit 
the voice of the People (meaning the People of this king- 
dom) penaltie (meaning penalties) inflited on thoſe who 
accept of offices without conforming to the violation of 
their conſciences and their rights, the voice of free in- 
quiry drowned in proſecutions, and the clamours of the 
penſioned and intereſted; and we view with the moſt 
poignant ſorrow a part of the people (meaning the people 
of this kingdom) deluded by a cry of the e and 
church in danger, fighting with the weapons of ſavages 
under the banners of prejudice againſt thoſe who have their 
true intereſt at heart—we ſee with equal ſenſibility the 
preſent outcry againſt reforms and a proclamation (meaning 
his ſaid Majeſty's Royal Proclamation) tending to cramp 
the liberty of the preſs, and diſcredit the true friends of the 
people, receiving the ſupport of- numbers of our country- 
men—we ſee the continuation of oppreſſive game laws 
(meaning the game laws of this kingdom) and deſtructive 
monopolies; we ſee the education and comfort of the poor 
(meaning the poor of this kingdom) negleCted, notwith- 
ſtanding the enormous weight of the poor rates; we ſee 
burdens multiplied, the lower claſſes (meaning the lower 
claſſes of the ſubjects of this kingdom) ſinking into 
poverty, diſgrace and exceſſes; and the means of theſe 
ſhocking abuſes increaſed for the purpoſes of revenue for 
the ſame, and cxciſe laws (meaning the exciſe laws of this 
kingdom) thoſe badges and ſources of oppreſſion, kept up 
and multiplied ; and when we caſt our eyes on a People 


&« juſt formed in a free community, without having had timo 


cc 
cc 
«c 
16 
cc 
60 
cc 
60 
cc 
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to grow rich under a government by which juſtice is duly 
adminiſtered, the poor taught and comforted, property 
protected, taxes few and eaſy, and that an expence as ſmall 
as that of our penſion liit—we aſk ourſelves, are we in 
England? Have our foreiathers fought, and bled, and con- 
quered, for liberty? And did they not think that the 
fruits of their patriotiſm would be more abundant in peace, 
plenty, and happineſs? Are we always to ſtand ſtill, or 
go backwards? Are our burthens (meaning the burthens 
of the ſubjects of this kingdom) to be as heavy as the moſt 

C 2 « enſlaved 
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ic enſlaved people? Is the condition of the poor (meaning the 
& poor of this kingdom) never to be improved? Great Bri- 
& tain muſt have artived at the higheſt degree of national 
© happineſs and proſperity; and our fituation muſt be too 
„ good to be mended, or the preſent outcry againſt reforms 
& and improvements is inhuman and criminal; but we hope 
« our condition will he ſpeedily improved, and to obtain fo - 
cc defirable a good is the object of our preſent affociation, au 
„(meaning an) union founded on principles of benevolence. 
& and humanity, diſclaiming all connexion with riots and 
& diſorders, but firm in our purpoſe, and warm in our affec- 
& tions for liberty. VII. Laſtly we invite the friends of 
& freedom throughout Great Britain to form ſimilar ſocieties, 
and to act with unanimity and firmneſs, till the People 
(meaning the People of Great Pritain) be too wiſe to be 
& impoſed upon, and their influence in the government be 
& commenſurate with their dignity and importance; then 
& ſhall we be free and happy, by order of the ſociety, S. 
&« Eyre, Chairman,” (meaning the Chairman to the faid ſo- 
ciety). Incontemptof our ſaid Lord the King, in open violation 
of his laws, to the evil and pernicious example of all others in 
the like caſe offendiug, and againſt the peace of our ſaid Lord 
the King, his Crown and dignity. AN the ſaid Attorney Ge- 
neral of our ſaid Lord the King, for our ſaid Lord the King, 
further gives the Court here to underſtand and be informed, that 
the ſaid ohn Lamlert, James Perry, and Fames Gray, being w.ck- , 
ed, malicious, ſeditious, and ill-diſpoſed perſons, and wickedly 
and feditiouſly contriving and intending to diſturb the peace 
and tranquillity of our ſaid Lord the King, and of this king— 
dom, and to excite and {tir up the ſubjects of our ſaid Lord 
the King to hatred and contempt of our ſaid Lord the King, 
and. of the conſtitutio:, Jaws. and government of this 
| Kingdom, on the ſaid twenty-hfth day of December, in the 
thirty-thir! year of the reign of our ſai! Lord the now 
King, at the pariſh of St. Mary-le-Strand aforeſaid, in the 
County of Middleſex aforeſaid, to complete, perfect, and 
bring to effect, their ſaid Ia{t-mentioned wicked and ſeditious 
contrivances and intentions, wickedly, maliciouſly, and ſe- 
ditiouſly, did print and publiſh, and cauſe to be printed and 
publiſhed, in a certain newſpaper, called the Morning Chro- 
nicle, a certain other falſe, wicked, ſcandalous, and ſeditious 
libel, of and concerning our ſaid Lord the King, and of and 
concerning the conſtitution, laws and government of this 
kingdom, according to the tenor and effect following: 
c In ſhort, we fee, with the moſt lively concern, an _ 
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of placemen, penſioners, (meaning perſons holding places 


& and penſions under the government of this kingdom, ) &c. 


cc 
cc 
cc 
cc 
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cc 
cc 


fighting in the cauſe of corruption and prejudice, and 
ſpreading the contagion far and wide; a large and highly- 
expentive military eſtabliſhment, (meaning the military 
eſtabliſhment of this kingdom) though we have a well- 
regulated militia; the increaſe of all Einds of robberies, 
riots, executions, &c. though the nation (meaning this 
kingdom) pays taxes equal to the whole land retail (mean- 
ing rental) of the kingdom, in order to have his property 
protected and fecured, and is allo obliged to enter into 
ſeparate aſſociatns againſt felonious deptedations; a cri- 
minal code of laws, {meaning a criminal code of laws of 
this kingdom) ſanguine and ineftcacious; a civil code, 
(meaning a civil code of laws of this kingdom) fo volu- 
mincus and myſterious, as to puzzle the beſt underſtand- 
ings; by which means juſtice is denied to the poor, (mean- 
ing the poor of this kingdom) on account of the expence 
attending the obtaining it; corporations, (meaning cot- 
porat ions of this kingdom) under miniſterial or party in- 
fluence, {wallowing up the importance, and acting againſt 
the voice, of the People (meaning the People of this 
kingdom); penaltie (meaning penalties) inflicted on thoſe 
who accept of offices without conforming to the viola- 
tion of their conſciences and their rights; the voice of 
free enquiry drowned in proſecutions, and the clamours 
of the penſioned and intereſted: and we view, with the 
moſt poignant forrow, a part of the people (meaning the 
people of this kingdom) deluded by a cry of the conſtitu- 
tion and church in danger, fighting with the weapons of 
ſavages, under the banners of prejudice, againſt thoſe 
who have their true intereſt at heart; We ſee, with equal 
ſenſibility, the preſent outcry againſt reforms, and a pro- 
clamation (meaning the ſaid proclamation fo iſſued by His 
faid Mlajeſty on the ſaid twenty-firſt day of May as afore- 
{a.d) tending to cramp the liberty of the preſs, and dif- 
credit the true friends of the People, receiving the ſup- 
port of numbers of our countrymen; we ſee the conti- 
nuation of ophreſſive game laws (meaning the game laws 
of this kingdom) and deſtructive monopolies; we fee the 
edncation and comfort of the poor, (meaning the poor of 
this kingdom) neglected, notwith{tanding the enormons 
weight of the poor rates; we fee burdens multiplied, the 
lower claſſes (meaning the lower claſſes of the people in 
this kingdom) ſinking into poverty, diſgrace, and cn nag 
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ce ſes; and the means of theſe ſhocking abuſes increaſed, for 
« the purpoſes of revenue for the ſame; and exciſe laws, 
“ (meaning the exciſe laws of this kingdom) thoſe badges 
« and ſources of oppreſſion, kept up and multiplied.” In 
contempt of our ſaid Lord the King, in open violation of 
his laws, to the evil and pernicious example of all others in 
the like caſe offending. and againſt the peace of our ſaid 
Lord the King, his Crown and dignity. WHEREUPON 
the ſaid Attorney General of our ſaid Lord the King, who 
for our faid Lord the King in this behalf, profecuteth for our 
faid Lord the King, prayeth the conſideration of the Court 
here in the premiſes, and that due proceſs of law may be 
awarded againſt them the ſaid John Lambert, James Perry, 
and James Gray, in this behalf, to make them anſwer to our 
faid Lord the King touching aad concerning the premiſes 
aforeſaid, 


In Trinity term a Rule was made in the uſual way, on 
the motion of the proſecutor, for a ſpecial jury. Forty-eight 
jurors were ſtruck ; and in Eaſter term they were reduced by 
the parties to twenty-four. In the fittings after Faſter, the 
cauſe came on, and ſeven of the ſpecial jurors came into the 
box. Sir John Scott, the then Attorney General, did not 
pray a tales, and the trial went off as a remanet pro defectu 
furater:m. | 

In Michaeimas term the proſecutor, on a motion of courſe, 
took out a rule for a new ſpecial jury. This the defendants 
thought irregular, | 


On Friday, the fif.eenth day of November, the Hon. 
TrHomas LRSKINE moved the Court as follows: 


« M Lord, the motion which I am about to addreſs 
to the Court, will deſerve your Lordſhip's particular atten- 
tion, as it relates to one of the moſt eſſential rights and li- 
berties of the ſubject, the trial by jury. | 

* Your Lordſhip may recolled, that at the ſittings after 
the laſt term in this place, an information, filed by the At- 
torney General, againſt the proprietors and printer of the 
Morning Chronicle, for a ſuppoſed libel in that newſpaper, 
was called on for trial in the ordinary c-urſe of things. Se— 
ven of the ſpecial jurors, ſtruck under the rule obtained by 
the Crown itſelf for the trial of the cauſe, appeared, and 
came ihto the box to be ſworn. But the Attorney Gene- 
Tal did not think proper to pray a tales to complete the pan- 

nel. 
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nel. The cauſe, therefore, of courſe, went off, pro defe Ju 
ſuratorum. 

«« My Lord, if any ſpecial reaſon exiſted why the jury fo 
appearing ſhould not be permitted to try the information, 
when it came on again for trial, and the Crown had moved, 
upon ſuch ſpecial matter, verified by affidavit, to diſcharge 
the original rule under which the jury was appointed, I 
ſhould, according to the nature of the objections, have been 
prepared to give them an anſwer. But, "7 Lord, no ſuch 
proceedings have been had or attempted. The Crown has 
made no objection to the jurors, nor any motion in Court to 
diſcharge the original rule under which the jury was empan- 
nelled : but aſſuming it to be the law that the rule was ſpent 
and expired, by the trial going over, for defect of jurors, 
they have, as a motion of courſe, drawn up, upon the ſigna- 
ture of Counſel out of Court, obtained a ſecond rule for 
ſtriking a jury, as if no former rule had ever exiſted, and as 
if no jury had been ſtruck under it, 

I confeſs J was not a little ſurpriſed at this attempt to 
empannel a jury, without the conſent of the defendants, be- 
tween whom and the Crown the former had been reduced 
and aſcertained under the firſt rule. On their part, I there- 
fore now object to the -proceeding, as totally illegal and 
hoſtile to the freedom of trial; and I humbly move that 
this new rule may be diſcharged. 

« ] do not know that I am able to ſtate, at this moment, 
any direct precedent for my motion, nor is it neceſſary that 
I ſhould, becauſe I found my application upon the whole ſta- 
tute law of the kingdom reſpecting the trial by jury, which 
is poſitive and unequivocal on the ſubjeft, which no praQtice 
can ſhake, and which no deciſions of the Court, if there were 
any, could repeal or overrule.“ 


Lord Kenyon, The application croſſes all my ideas of 
the law upon the ſubject. It would be highly dangerous to 
impartial trial, if the juries were known to the parties ſo long 
before the trial. It is very ſtrange if the law be ſo.” 


Mr. ExsKiNE, & My Lord, the authors of our laws 
ſeem to have thought very differently on this ſubjoct. They 
leem to have entertained no jealouſy, that the trial by the 
country, which was inſtituted for the people's protection, 
could eyer be too favourable to them; on the contrary, the 
moſt ancient ſtatues of the kingdem expreſs no fears for the 
Crown, but for the ſubject only, and provide that jurors ſhall 
be ſtruck ſo long before the day of trial, that the defendant 
may know them, and be prepared to take his challenges. 

'The 
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The act of the 42d of Edward III. chap. 11, expreſsly gives 
this reaſon. After ſtating that divers of the people had been 
diſheartened and cppreffed, from not having had knowledge 
beforehand of thoſe who were to paſs in the inqueſt, it enacts, 
that the names of the jurors ſhould be returned into Court 
in the term before the aſſzes, and that, in the mean time, 
the parties, on demand, ſhould view the ſame, 

„ The whole ſtatute law, from that period, ſpeaks the 
fame language, down to the famous ſtatutes of King William 
and Queen Anne, which give to defendants, accuſed of high 
treaſon, the names and abodes not merely of the jurors, but 
of the very witneſſes to be examined againſt them on the 
trial. So far, indeed, is it from being true, that by the 
common law, a jury, once ſummoned, and not attending, 
could not be diſtrained again to appear at a future day, as is 
ſuppoſed by Mr. Juſtice Page, in Maſterman's note, that 
they were bound to give their attendance from aſſizes to aſ- 
ſizes, in infinitum, until the reign of William the Third. 

“ The ſtatute of the 13th Edward I. chap. 30, had ex- 
preſsly directed, that upon the default of jurors, the Juſtices 
ſhould put in the inqueſt no other than thoſe firſt ſummoned z 
and this regulation was ſo much the ſettled law, that he act 
of William, for the eaſe :f jurors, and the regulation of trial, 
recites, that as the law then ſtood, it often happened that 
upon cauſes going off at the aſſizes, for defect of jurors, the 
ſame jurors were obliged to attend again and again at the 
trial of one and the ſame cauſe, to their great expence and 
trouble, and after this preamble, a new ver:r: facias, for the 
firſt time in the hiſtory of the law, was given to the parties, 
to bring in a new jury, upon the default of thoſe empannelled 
under the firſk writ. It is therefore only by the effect of this 
ſtatute, that a jury, once ſummoned, is diſcharged before 
trial; and the ſtatute not extending, nor indeed 3 at 
all to ſpecial juries, they remain upon the old footing. 
cial juries do not exiſt, as many people ſeem to ſuppoſe, by 
the authority of a modern ſtatute; on the contrary, They 
are as ancient as the law itſelf, and were always ſtruck, as 
they are at this day, by direction of the Court, when trials 
were had at the bar and not at ni prius. The act of the 3d 
of George II. chap. 25, having no relation to ſuch juries, 
except as it removes a doubt with regard to the legality of 
ſtriking them for the trial of miſdemeanors. This legality 
the ſtatute recognizes; and putting ſpecial juries, ſtruck in 
the Crown office, on the ſame footing with thoſe in civil caſes, 


directs them to be ſtruck by rule, as they anciently were - 
caſes 


* @ 
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eaſes of trials at bar, and enacts, that e jury ſo ſtruck, Hall 
be the jury to try the cauſe. 

Indeed, ſo notorious is it, that a jury ſummoned, and 
not attending, could be diſtrained to appear again (till the 
law, as far as it related to common juries, was altered by 
the ſtatute of King William.) We know that the whole 
jury proceſs of the Courts at this day is founded upon that 
law; for the venire is always returnable on the laſt day of the 
term before trial, at which day it is entered on record, as of 
courſe, that default was made by the jurors ſummoned ; and 
then the diſtringas iſſues to bring them in on the day in banc 
in the term following, unlets the Juſtices ſhall come to the 
aſſizes in the interval; under which clauſe of % iu, the 
trials are all had. So that the proceſs at this day, building 
fiction on reality, to give preciſion and uniformity to prac- 
tice, ratifies that which is ſuppoſed now to have been con- 
trary to all practice whatſoever. In ancient times, every 
man, in a civil cauſe, knew, vpon the return of the venire in 
term, the jury that was to come at the aſſizes. 1 he Sheriff 
nov. bv the act of the gd of George II., returns one pannel 
for all, which effectually prevents a defect of jurors; but 
ſpecial juries remain untouched by that ſtatute. Put the 
reaſon and juſtice of the thing ſupport my conſtruction. The 
Attorney General alone can pray a tales in a criminal cauſe; 
for the {tatutes go no farther than to give defendants a right 
to pray the tales in penal actions, proſecuted qui tam with 
the Crown, but not in caies where the Crown is the proſe- 
cutor alone, It is true that the Attorney General now grants 
his warrant of courie to a defendant to pray one, but he ma 
legally refule it; and the ſubject's liberties are not to re 
upon the courtefies of the Officers of the Crown. What, 
then, is contended for in this right to change the jury ? 
Why, nothing ſhort of this, that if the Attorney General 
does noi like his jury, he may forbear to pray a tales him elf; 
he may alſo refuſe his warrant, without which the defendant 


cannot pray one; and this he may do, toties quoties, until he 


has got a jury to his fancy. I am not arguing that Mr. 
Attorney General is likely to attempt this praQice for ſuch 
purpoſes; but the country is not to hold its rights upon the 
courteſy of the prerogative, or the honeſty of thoſe who 


may occaſionally repreſent it.” 


Mr. Erſkine then proceeded to ſtate the modern caſes, 
which clearly ſhewed that the practice of the Court bore 
him out in the law on the ſubject. He ſtated the King v. 
Hart, and the King v. Jaddrell; but he relied implicitly, he 
ſaid, on the law. a 

D Ons 


© I 
One of the Officers of the Crown Office handed up to 
Mr. Juſtice Buller, an opinion of Judge Page, in the 13th 
of George II. that a new jury ought to be granted; but Mr, 
Juſtice Buller ſaid, the defendants ſhould take a rule to ſhew 
cauſe, as it was of great importance to be argued and aſcer- 
tained. 


Lord Kenyon ſaid, he thought it ſcarcely neceſſary; but 
they might take a rule. A rule was therefore granted. 


On Monday, the z 5th of November, 1792, the rule came 
to be argued. 


Mr. BEARcRO T, on the part of the Crown, coutended 
that the cales cited by Mr. Erſkine were not in point. In 
the caſe of the King againſt Hart, the ſpecial jury of forty- 
eight had not been reduced to twenty-four by the parties, and 
the jurors had not come into Court. In the caſe of the King 
againſt Joliffe, the cauſe had been put off on account of ſome 
publications which might have influenced the jury. In the 
next term, anew jury was ſtruck, ſo that the caſe was in point 
for the Crown, and it was ſo much the more ſo, as the new 
Jury was moved for by a Solicitor as well verſed in the general 
practice as any Solicitor of that Court. Their Lordſhips would 
agree with him in this deſcription, when they heard that the 
Solicitor for the defendant in that cauſe was Mr. Lowten, and 
he was Solicitor alſo for the preſent defendants. In that cauſe, 
then Mr. Lowten had moved for a new trial, and here he op- 
poſed a new jury,—[ Mr. Bearcroft was ſet right in the caſe 
of ſoliffe. In that inſtance the trial firſt went off, becauſe 
from the publications which had been made, the Court thonght 
that the jury might be influenced. In the term after this, the 
cauſe came on again, and both parties agreed to have a new 
jury. A ſecond time it was put off, through the delicacy of 
Mr, Juſtice Gould ; and on the third time it was brought on 
again, and the proſecutor moved for a new jury, without any 
pretext of influence, or of any other argument for a new jury. 
This, Mr, Lowten, as Solicitor for the defendant, (and who 
had not been employed in the beginning of the cauſe) objected 
to, and the Court refuſed.) | 

Mr. Bearcroft read from the notes of the late Mr, Maſter- 
man, one of the Secondaries of the Crown Office, a caſe where 
it was his opinion, that a new jury was conformable to the 
practice; an he quoted alſo a cauſe againſt L « Charles 
Fitzroy, where Mr, Lowten had alſo, as Solicitor for the de- 
fendant, moved for a new jury, and had ſucceeded ; but he 
owned, that in this caſe it had been conſented to by both par- 


ties, 
Mr 
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Mr. Bearcroft then ſaid he would argue the queſtion on the 
reaſon bf the rule. It ſtruck him as a moſt important point, 
indeed, that juries ſhould not be continued from term to term, 
as they might be tampered with by the parties; a thing ſo out- 
rageous to juſtice, and ſo oppoſite to the ſpirit of our juriſ- 
prudence, that it had been ever the ſtudy of the Courts, and 
indeed the very aim of Parliament, in making the ſtatute of the 
za of George II. to prevent juries from becoming permanent, 
or from being ſo long known beforehand, as to be ſubje to 
influence, That in regard to the prayer for a tales, though 
undoubtedly the defendant muſt have the warrant of the At- 
torney General to enable him to pray a tales, yet the Attorney 
General never denied ſuch a warrant. Another argument 
againſt the continuance of a jury was, that it muſt ſubject 
gentlemen to great inconvenience—they never would know 
when they were to be diſcharged. Here ſeven of them attend- 
ed to do their duty, and they were again to be called upon ; 
eleven of them might attend, and ſtill be ſubject to be called 
again : there was no end of this, and he owned he did not 
know how they could call upon them again, for he did not 
know an inſtance of an alias diſiringas to bring up ſpecial 
jurors. 


Mr. Ap AM ſtated, on the part of the Defendants, that there 
were many inſtances in the books, eſpecially in Brooke's 
Abridgement, where an alias di/iringas had gone to compel the 
attendance of jurors of all deſcriptions, 


Mr. Juſtice BuLLE ſaid, that as this caſe comprehend- 
ed ſo important a rule of practice, he had taken pains to in- 
form himſelf on the point, and he had found a caſe which, 
in his mind, determined the rule. He would read it, and 
then Mr. Bearcroft would ſee what he could make of the 
argument. Mr. Juſtice Buller then read a manuſcript note 
of the caſe, the KinG v. FRANKLIN, the publiſher of the 
famous paper of the CRArTrsMAN. It was important to 
remark the time and the Judges—it was the 5th of Geo. II. 
only three years after the law recognizing ſpecial juries in 
miſdemeanors had paſſed, and the Judges on the bench 
were Mr. Juſtice, afterwards Lord Chief Juſtice Lee, Mr. 
Juſtice Page *, &c., and the Crown Lawyers were men of 
the firſt eminence. Franklin was convigted of printing and 
publiſhing a libel in the Craftſman. The caſe was only 
lo far different from the preſent, that the defendant there 


* The ſame 17 who are ſuppoſed to have decided the caſe of 


the King againſt Waring, 
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moved the Court to reverſe the judgement, becauſe the 
cauſe, after being put off from one term to another, had 
not been tried by a new jury. Here the defendants moved 
to continue the ſame jury. The doctrine was the ſame in 
both caſes, only that in this caſe, it is upon the application 
of the Attorney General that the new 18 is required; in 
that caſe the Attorney General or the Crown contended 
that the old jury ſhould continue. Chief Juſtice Lee pro- 
nounced the opinion of the Court, which Mr, Juſtice 
Baller read. The opinion of the Court was, that the 
words of the ſtatute were expreſs, and could not be de- 
parted from, unleſs cauſe could be ſhewn that there had 
been ſome irregularity in the ſtriking of the jury, or in the 
reducing, or in ſome part of the proceeding, or in the writ 
of venire, or otherwiſe. The words of the ſtatute were, 
that the jury ſo ſtruck and fo reduced, ſhall be the jury 
* to try the iſſue joined in ſuch cauſe,” The jury were 
not diſſolved until the cauſe was determined, and an alias 
diſtringas might iſſue. The opinion was at great length, 
and detailed the practice of ſtriking juries by the ancient 
ſtatutes downwards, and ſhewed, that by the act then re- 
cently paſſed, the iith of George Il. the alteration with 
reſpect to juries, related only to the common jury, and 
left the practice as to ſpecial jurors exactly as it ſtood by 
the ancient law, except as it declared that ſpecial jurors 
might be demanded by the Crown in caſes of miſdemeanor. 
In regard to common juries, it was thought hard and ſevere 
to compel their attendance from time to time; but the ſpe- 
cial jury was leſt by that act preciſely as it ſtood hefore.— 
This opinion, Mr. ſuſtice Buller ſaid, delivered fo ſoon 
after the act had paſſed, ſo ſolemnly and argumentatively, 
in a queſtion difexffed by ſuch great legal characters, mult, 
in his mind, determine the queſtion. He concluded with 
laying, that he could not fee how the Crown officers could 
go on without creating error on the record. 

Lord Chict Juſtice KEN VON ſaid, he muſt bow to ſuch 
great authority, though the inclipation of his diſpoſition 
was the other way. But a point ſo folemnly argued, (and 
where ſuch a man as Mr. Pulteney, Earl of Bath, being 
implicated, error world have been pleaded, if they could 
have found error on the record), muſt decide the preſent 
caſe, He made natinquiry at all, and did not take into 
his conſideration the merits of the queſtion at iſſue between 
the preſent parties; but it was, in his opinion, of the ut- 
moſt intereſt to criminal juriſprudence, that juries ſhould 
not be ſubject to influence. It was that conſideration 
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which gave riſe to the law for the balloting box. E 
lawyer knew the neceſſity that there was for that ſtatute ; 
as all the proviſions which had been previouſly made to 
guard againſt influence, had proved ineffectual, though 
any perſon convicted of trying to influence jurors, was 
ſubject to a penalty of ten times the amount of the object 
at iſſue in the cauſe, What held good as to civil ſuits was 
equally applicable to criminal proſecutions. 1 he principle 
of the balloting-box was equally applicable to both; but it 
was impoſſible to reſiſt the precedent, ſtanding as it did 
upon ſo high authority. 

Mr. Juſtice Grost and Mr, Juſtice ASHURsT were of 
the ſame opinion. 


The caſe of the King v. Franklin“, therefore, decided 
this 


* In conſequence of that caſe, viz. the King v. Franklin, it be- 
came unneceflary for Mr. Exs«1xx and Mr. Apan, as counſel for 
the defendants, to ſay any thing on the part of the defendants; but 
it may not be unacceptable to know, by a ſhort ſtatement, how far 
the old practice confirms the good ſenſe and authority of the caſe, 
the King v. Franklin. 

Special juries exiſted long before the ſtatute of the 3d of Geo. II. 
by the act of the parties; and that as well in miſdemeanor as in other 
caſes, One party applied for a ſpecial jury, and the other party 
conſented; ſo that the ſpecial jury was then the reſult of com- 
pact between the parties. But when the parties had ſo contracted, 
tie authority of the Court was neceſſary to give validity to the com- 
pact, Accordingly the Count, upon application, made a rule for a 
tpecial jury; and that rule ran in the ſame words before the ftatute, 
that are uſed now fince the ſtatute, An obſervation, very material, 
eipecially in conlidering the laſt words. The rule ae de. then, 
and it orders now, that 48 ſhall be returned; that the proſecutor 
ſhall rike 12 and the defendant 12; and that 24, the remainder of 
the 48, fall be the jury returned for the trial of the ue joined in that 
cauſe, 

This being agreed between the parties, and inforced by a rule of 
Court, the parties, before the ſtatute, choſe their forum, and by 
this forum, their own compact, and the authority of the rule of 
Court, compelicd them to abide ; infomuch, that they could not 
vet quit of the jury by the common mtu of challenging the array; 
that is, challenging the whole panncl of jurors. Such challenge, 
alter the rule oi Court, being deenice, like every other breach of the 
authority of the Court, a contempt, by the party who ſhould ſochal- 
lenge, 

This had met with a deciſion in ſeveral cafes, but particularly in 
the caſe of the King v. Burri..ze, for a miſdemeanor, which came 
before the Court of King's Bench in Trinity term, 10 Geo. I. a 
rery ſhiort time beſore the palling the act reſpecting ſpecial juries. 8 

That 
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this queſtion ; and the Court determined, that the rule for 
another 


That caſe is reported in Lord Strange's Reports, Vol. 1. p. 593; 
in Lord Raymond, 1364 ; in Andrews' Reports, 52; in eight mo- 
dern reports, 245 ; and in many other books ; and the caſe, as re- 
ported in all of them, not only confirms the argument and ſtatement 
above given, but explains the only remaining difficulty in the caſe, 
viz, the meaning to be put upon the words in the rule of Court, 
that the 24 ball be the jury returned for the trial of the iſſue in that 
cauſe. 

For the judges, in the reports given of their opinions, conſider as 
ſynonimous, and meaning the ſame thing, the above phraſe ; and 
that they ſhall be the jury who ſhall actually try the cauſe ; con- 
trary to the conſtruction contended for by the Crown, on the pre- 
ſent occaſion, where it was preſſed that the ſtatute and the rule were 
both ſatisfied, when the jury had been returned, although they had 
not actually tried the cauſe, 

Soon after this caſe, that is, in the zd of Geo, II. came the ſta- 
tute ; and it is very material to obſerve, that the ſtatute tranſcribes 
verbatim the latter words of the rule uſed before the ſtatute, There- 
fore, whatever was the conſtsuction of thoſe words in the rule, the 
ſame muſt be their conſtruction in the ſtatute, It has been ſhewn 
in what ſenſe the judges conſidered the words in the rule, and it will 
not be contended that the words in the ſtatute, 4* which ſaid jury 
ſo ſtruck ſhall be the jury returned for the trial of the faid iſſue, 
can bear a difterent conſtruction, There is, therefore, judicial au- 
thority, added to that of common ſenſe, to ſettle the meaning of 
theſe words. The only other conſideration in this caſe is, what 
change the ſtatute made in the rights of the parties, if it made none 
from the words of the rule; and it is evident, that it did no more 
than convert into a ſtatutory obligation, carried into execution by a 
rule of Court, what had been matter of compact, executed by a rule 
of Court; but that in all other reſpects, except that the one party 
was, after the ſtatute, bound to agree to a ſpecial jury, if the other 
propoſed it, the conſequences were the ſame. 

The diſobedience to the rule remained a contempt, and the rule 
remained valid, unleſs the Court, for particular cauſe of corruption, 
or undue interference, properly verified, ſhould ſee ground to have 
another jury; but that otherwiſe, the jury of compact or ſtatute muſt 
continue. 

This was the more material, becauſe of the Attorney General's 
power to refuſe the defendant a warrant to have a tales, to make up 
the ſpecial jury, if deficient, and of the common jury; which was 
ſo far from being an idle right, as mentioned by Mr. Beareroft, that 
there was a caſe in which it was ſolemnly agitated, and which form- 
ed a ground of decilion that the Attorney could and ought, in certain 
caſes, to exerciſe the right. The King v. Jacob Banks, 6th Mo- 
dern Reports, p. 246, as follows: 

* And as to another objection that was made that ſuch a courſe, 
« if tolerated, would be of great miſchief ; for then moſt profligate 
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another ſpecial jury, obtained upon the motion of the, 
Crown Lawyers, muſt be diſcharged. 


ce offenders would get themſelves acquitted by ſurprize, or over 
« haſtening the rial, without allowing the Queen convenient time 
& to manage her proſecution,” 

It was anſwered, „that there could be none, becauſe in Crown 
© cauſes there cannot be a prius or tales, without a warrant from 
« the Attorney General, who ſhall be ſure to grant none if he find any 
** /ach danger.” And that ſuch a thing may be at leaſt by conſent 
appears 1. Keb. 195. Rex. v. Jones. And the granting a ai, prius 
amounts to a conſent. | 
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COURT OF KING'S BENCH. 


Mnday, Dec. , 1793. 


BEFORE THE RIGHT HON. LORD KENYON. 


Eight only of the Special Jury, originally ſtruck between 
the parties, and continued by rule of Court from the fittings 
after laſt I rinity Terin to the preſent time, attended. 

The Officer of the Court aiked, if Tales were prayed? 

Attorney General, —<* My Lord, as | cannot, on a ſe- 
cond trial, have a Special Jury in this caſe, I will pray a 
Tales. 


The following were the names of the Jury: 


SPECIAL JURORS, 


MarrHEW Kw1cnrt, of Gun Dock, Eſq. 
WILLIAM FARRINGTON, of Virginia Street, Eſq 
NaATHANIEL COLLIER, of Liile Strect, Eſq. 
WiLlLiam MarrTiN, of Leiceſter Square, Elg. 
Epward BOWMAN, of Soho Square, Eſq. 
Tromas HaNnKkin, of Leicelicr Square, Eſq. 
RALTD CLAPKE, of Robert Street, Adelphi, Eſq. 
RIcHARD Dztrken®, of Long Acre, Efq. 


On calling the name of Charles Barber, Eq. of Rupert Street, 
in the pariſh of St. James, Mr, Georse Barber, ot Newport Street, 
in the pariſh of St. Anne, anſwered, and {14 he had received a 
ſummons by the officer of the Court, as a ſpecial juror in the cauſe, 
but which had been altered from Charles to George, and from Ru- 

rt Street, to Newport Street. Lord Kenyon did not ſce any ob- 
jection to his ſerving, if the parties were agreed, Ihe Attorney Ge- 
neral acquieſced, and Mr. George Barber went into the jury box; 
but Mr. Erſkine, for the defendants, contended not trom any perſo- 
nal objection to Mr. Barber, whom they did not know, but merel 
for the regularity of the proceeding, that as they had received a lik 
of names tor the purpoſe of making inquiry concerning them, and 
could find no ſuch perſon as Mr, Charles Barber, of Rupert Street, 
they held it to be irregular to admit a perſon of another name, in 
another ſtreet, of another pariſh to be of the jury. The objection 
was held to be valid, and Mr, Barber left the box. | | 

| TALESMEN. 


TT 
- 


. 


„CCF ² i ET 


2 1 


TALESMEN. 


HENRY HuBERT, of Abingdon Street, Coal Merchant. 
THOMAS Bous, of Great St. Anne's Lane, Wire-worker. 
WIILLIAu ADENEY, of Charles Street, Taylor. 

JohN BARRET, of the Broadway, Coal Merchant. 


Counſel for the Crown. Counſel for the Defendants. 
The ATToRNetyY GENERAL. | The Hon. THo. ERSKINE. 
\ Mr. B:ARCROFT. Mr. Adam. 
Mr. Woop. 
Solicitors. Solicitor. 
Meſſrs. CHAMBERLAYNE Mr. LowrEN. 


and WHITE. 


The Information was opened by Mr. Woop. 


Ma. ATTORNEY GENERAL. 


Gentlemen of the Fury, 


T HE Information charges the defendants with having printed 
and publiſhed a ſeditious libel, the contents of which you have 
now heard ſtated. The Information originally was not filed 
by me, but by my predeceſſor in office, who then was, as 
you now are, {worn to diſcharge an important duty to the 

ublic, according to the beſt of his judgement. It has fince 
fallen to my lot to execute that duty, in ſtating to you the 
grounds upon which this Information has been filed. And I 
have no difficulty in ſaying, that previous to my coming 
forward for this purpoſe, I thought it incumbent upon me 
to conſider, whether in the office which I now hold, I ſhould, 
of my own accord, have inſtituted this proſecution ; be- 
cauſe I thought that it became me not merely to follow up 
the meaſures of that highly- reſpectable character, and to 
bring his opinion before a jury, but to be able, in ſo doing, 
to ſay that I approved of thoſe meaſures, and concurred in 
that opinion; and to act exactly as he had done, according 
to the beſt of my judgement, for the Public. Had I been 
clearly of opinion that this paper was not fit for the conũde- 
ration of a jury, I have no heſitation in confeſſing that I 


ſhould certairly have diſcontinued the proſecution. You, 
Gentle- 
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Gentlemen of the Jury, I am ſure, will do me the juſtice to 
believe that I am not capable of the impertinence of ſaying, 
that becauſe I may think this paper fit for proſecution, and 
may think the defendants guilty, that you therefore muſt 
think ſo too. The proſecution does nothing more than de- 
clare, that the paper is a proper ſubject for. the diſcuſſion of 
a jury, and as ſuch, that I conſider myſelf as bound to bring 
it forward in the courſe of my profeſſional duty. With re- 
ſpect to the guilt or innocence of the defendants in publiſh- 
ing this paper, that queſtion which falls to your conſidera- 
tion | am perfectly ſatisfied to leave to your deciſion. This 
is a cauſe of the higheſt importance, as, indeed, every cauſe 
which involves a criminal charge muſt be important, but 
this more particularly ſo from the nature of the charge. It 
is connected with the preſs, which has ever been deemed the 
great palladium of Britiſh freedom. In every caſe in which 
it is concerned, it is natural, therefore, that the moſt watch- 
ful attention of Engliſhmen ſhould be excited. It is of 
great conſequence, then, in the firit inſtance, to aſcertain 
what properly conſtitutes the liberty of the preſs; what are 
its bounds, and how far it extends; and on this ſubject I 
ſhall take the liberty of reading to you the ſ:ntiments of a 
character of the higheſt legal authority, namely, the late 
Mr. Juſtice Rlackſtone. 

& In this and the other inſtances which we have la'el 
conſidered, where blaſphemous, immoral, treaſonable, {chi 
matical, ſeditious, or ſcandalous libels are puniſhed by the 
Engliſh law, ſome with a greater, others with a leſs degree 
of ſeverity, the liberty of the prrſs, properly underſtood, is 
by no means infringed or violated. I he liberty of the preſs 
is indeed eſſential to the nature of a free ſtate; but this 
conſiſts in laying no previous reftraints upon publications, 
and not in freedom from cenſure for criminal matter, when 
publiſhed. Every freeman has an undoubted right to lay 
what ſentiments he pleaſes before the public; to forbid this 
is to deltroy the freedom of the preſs; but if he publiſhes 
what is improper, miſchievous, or illegal, he muſt rake the 
conſequence of his own temerity. To ſubject the preſs to 
the reſtrictive power of a |.cenſer, as was formerly done, 
both before and ſince the Revolution, is to ſubjef all free- 
dom of ſentiment to the prejudices of one man, and make 
him the arbitrary and infallible judge of all controverted 
points in learning, religion, and government; but to pu- 
niſh (as the law does at preſent) any dangerous or offenſive 
writing, which, when publiſhed, ſhall, on a fair and im- 
partial trial, be adjudged of a pernicious tegdency, i ne- 
ceſſary 
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ceſſary for the preſervation of peace and good order, of go- 
vernment and religion, the only ſolid foundations of civil 
liberty. Thus the will of individuals is till left free; the 
abuſe only of that free will is the object of legal puniſh- 
ment. Neither is any reſtraint hereby laid upon freedom of 
thought or inquiry; liberty of private ſentiment is ſtill left; 
the diſſeminating or making public of bed ſentiments, de- 
ſtructive of the ends of ſociety, is the crime which ſociety 
corrects. A man (ſays a fine writer on this ſubject) may 
be allowed to keep poilons in his cloſet, but not publicly to 
vend them as cordials. And to this we may add, that the 
only plauſible argument heretofore uſed for the reſtraining 
the juſt freedom of the preſs, that it was neceſſary to pre- 
vent the daily abuſe of it,“ will entirely loſe its force, when 
it is ſhewn (by a ſeaſonable exertion of the laws) that the 
pre's cannot be abuſed to any bad purpoſe, without incurring 
a ſuitable puniſhment ; whereas it never can be uſed to any 
good one, when under the control of an inſpector. So true 
will i: be found, that to cenſure the licentiouſneſs, is to 
maintain the liberty of the preſs *.“ 

1 hefe principles of the law of England, thus laid down 
by this great man, muſt be admitted to be incontrovertible. 

he law allowed defendants in this, as in every other caſe, 
a fair impartial trial, upon the reſult of which they were to 
be adjudged guilty, or acquitted of the charge exhibited 
againſt them; and this principle has been explained by the 
laſt act of Parliament, for removing doubts of the functions 
of juries in caſes of libel ; the meaning of which act I take 
to be, that the jury ſhall try theſe charges of libels precitely 
as they try any other charge of a criminal nature; that they 
ſhall hear the caſe with attention, and hear it impartially; 
that they ſhall hear the advice of the Bench in point of law, 
and then apply the law, as they underſtand it, to the facts 
that appear in evidence, and then they ſhall acquit or find 
guilty, as to them ſhall appear right. The queſtion in this 
caſe is, Whether, upon the facts, as they ſhall appear in 
evidence, under the law, as you ſhall underſtand it, after 
the advice of the l-arned Judge, the defendants be guilty, as 
the Information charges them to be?” With reſpect to the 
fact, the paper ſtated in the Information, appeared in the 
Morning Chronicle on the 25th of December, 1792. And 
here | muſt particularly beg the attention of the jury to the 
date of the libel, This paper, charged to be the libe!, is 
dated at the Talbot Inn, at Derby, on tlie 16th of July, 


* Blackſtone's Commentaries, Vol. IV. page 151, vo edition, 1791. 


E 2 1792 


IS: 

1792, and it did not appear in the Morning Chronicle till 
the 25th of December, 1792. Thus you will obſerve that 
the date of the paper preceded its appearance in the Morning 
Chronicle fix months. Having ſaid this upon the paper it- 
ſelf, it is now my duty to the defendants to ſtate that it ap- 
peared not to be a publication actually compoled by the de- 
fendants, but was faid to be, with what truth I do not 
know, compoſed and agreed to at a Society for Political In- 
formation, held at the Talbot Inn, Derby, ſigned S. Eyre, 
Chairman. Whether there was ſuch a perſon, or if there 
was, whether he was the author, is to me entirely unknown. 
It was taid to be unanimouſly agreed to by the perſons hold- 
ing the meeting, and ordered to be printed; how it hap» 
pened that that order was not executed until the 25th of 
December, I am unable to exylain to you f be that cir- 
cumſtance as it may, the defendants are the erſons inte- 
reſted in the property and management of the a:wſpaper in 
which this publication appeared. And t apprehend that the 
proprietors, print en, aud publiſhers of a newipaper are re- 
ſponſibie for whatever it may contain, unleſs it be admitted 
as a doctrine, that men may carry on a tiade, which is a 
ſource of great profit and en olument entirely through the 
medium 27 ſervants, without }.cing themſelves in the ſmal- 
leſt degree accountable. Can it be deemed a ſufficient apo- 
logy for the evil tendency of a publication, of which they 
reap the advantage, that they are not its authors, or that 
they had no immediate hand in its inſertion, and therefore are 
not hound to anſwer for what they themſeves did not actually 
commit? On the contrary, I apprehend, that by adopting 
any publication, they becoine liable in law for the conſe— 
quences of that publication, as much as if they were them- 
ſelves the authors. It is true, that there are many circum- 
ſtances to be conſidered, either by me in moving judge- 
ment, or when it comes to be determined by the Court, 
what ought to be the nature and extent of the penalty. The 
conſideration of the degree of guilt incurred by the particular 
act, might then be attended to, independent of the law of 
the caſe. Negligence, omiſſion, inadvertence, all of which, 
however, conſtituted a degree of criminality, might then, 
perhaps, properly be urged as circumſtances of extenuation. 
Though this paper, therefore, appeared in the Morning Chro- 
nicle, not as the projected act of the defendants, or of either 
of them, but as an advertiſement ſigned by a Mr. Eyre, till 
it was a publication for which the defendants, in their capa- 
city, as connected with this paper, were clearly anſwerable. 
Another circumſtance which deſerves your attention is, the 
5 time 
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time at which this advertiſement was brought forward ; you 
will find in the ſame paper in which it appeared, a vaſt num- 
ber of advertiſements from various aflociations in different 
parts of the kingdom, ſtating that there had lafeiy been many 
ſeditious writings circulated with the greateſt induſtry, and 
from the worſt intentions, which had already done much miſ- 
chief, and exprefling a determination to take every method in 
future to diſcountenance and ſuppreſs ſuch publications. You 
are then to conſider how far theſe advertiſements might ope- 
rate as an antidote to the ſtatement contained in this publica- 
tion, you are to take into review the whole of the paper and 
advertiſements, that you may be able to judge fairly of the 
tendency of the contents, and the intention of the writers; 
vou will then decide whether this paper was publiſhed with a 
peaceable temper, and from upright intentions. I have no- 
thing to ſay, in order to exaggerate the cafe, or influence your 
decition; I have never had occaſion to do ſo in any inſtance; 
it is neither my duty nor my wiſh in the preſent, and, I truſt, 
that no man in my ſituation will ever do ſo upon any future 
occaſion, All cafes of which the law takes cognizance, and 
which are to be determined by aſcertaining facts, and ap- 
plying the law to them, are, thank God, ſafe in the hands of 
a Jury, the belt guardians of our rights. Every thing in this 
country that deterves to be called a bleſſing, is inditputably 
depoſited in their hands, as well as the power to apply a re- 
medy, wherever their interference was called for to check the 
progreſs of an evil. It was from our bleſſings being veſted 
in their hands, that we derived our ſecurity for their enjoy- 
ment, and our confidence in their duration. It is for you, 
Gentlemen of the Jury, exerciſing your privilege in its full 
extent, from the facts which I ſhall now lay before you, to 
judge of the tendency of this paper, which is the {ubject of 
proſecution ; from the Bench you will hear laid down, from 
the moſt reſpectable authority, the law which you are to ap- 
ply to thole facts. The right of every man to repreſent wl.at 
he may conceive to be an abuſe or grievance exiſting in the 
government of the country, if his intentions in fo doing be 
honeſt, and the ſtatement made upon tair and open grounds, 
can never for a moment be queſtioned. I ſhall never think 
it my duty to proſecute any p: rſon for writing, printivg, and 
publiſhing fair and conſcientious opinions on the ſyſtem of 
the government and conſlitution of this country; nor for 
pointing out what he may honeſtly conceive to be grievances z 
nor for propoſing legal means of redreſs. But was this the 
cale with reſpect to the preſent publication? Did the mode 
in which the writers expoſed what they conſidered as the 
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abuſes of the conſtitution, indicate a peaceable temper, ot 
honeſt intentions, and a defire only to obtain redreſs by legal 
and conſtitutional means? Did not this paper, on the contrary, 
deſcribe the whole ſyſtem as one maſs of abuſe, grievances, 
miſery, corruption and deſpair, not ſo much as bringing 
forward one alleviating circumſtance, or affording even a ray 
of hope? (Here Mr. Attorney General read ſome extracts 
from the paper). It attacked the government in every branch, 
in its Legiſlature, in its Courts of Juſtice, which had ever 
been deemed ſacred, and, in ſhort, repreſented all as equally 
corrupt and oppreſſive. There was no circumſtance men- 
tioned fairly, that the Public might be left to judge freely 
upon their ſituation, What could be the tendency of ſuch a 
repreſentation, but to excite murmurs and inflame diſcontent, 
without eſtecting one good purpoſe? If a man wiſhes to 
ſtate honeſtly what he conceives to be a grievance, let him 
do it candidly, and propoſe what he conceives to be the pro- 
per means of redreſs. Let him not take one fide of the pic- 
ture only, or confine himlelt entirely to an unſavourable view 
of the ſubject, but let him balance the good with the evil, 
let him enumerate the bleſſings as well as the inconveniences 
of the ſyſtem, and while he points out abuſes and errors, not 
forget, likewiſe, to enumerate wiſe and ſalutary regulations; 
ſuch a conduct only could anſwer the purpoſes of candid and 
uſeful diſcuſſion. The contrary conduct adopted in this 
paper could only have a tendency to unſettle men's minds, 
and ſtir up ſedition and anarchy in the kingdom. I never 
will diſpute the right of any man, fully to diſcuſs topics re- 
ſpecting Government, and honeſtly to point out what he may 
conſider as a proper remedy of grievances; every man has a 
right io to do, if the diſcuſſion be fairly and temperately con- 
ducted; | never will ſtand againſt ſuch a perſon, even though 
J ſhould diſter with him in my opinion of the grievance, or 
diſapprove of the propoſed means of remedy. But when men 
publiſh on theſe points, they muſt not, as in the preſent in- 
ſtance; do it unfairly and partially; they muſt not paint the 
evil in the moſt glowing colours, while they draw a veil 
over the good. Ihe writers of this paper, in deſcribing the 
government of this county as productive only of one ſcene 
of miſery, muſt have acted contrary to their own knowledge 
of its bleſſings, and in oppoſition to the ſenſe which they 
could not but perceive was entertained by the people at large 
of the liappineſs of their condition. To what motives, I will 
aſk, can ſuch a repreſentation be aſcribed, or what are the ef- 
fects to which it is naturally calculated to lead? Are the 
motives ſuch only as can be ſet down to fair-and honeſt inten- 
tion 
9 
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tion, and the effects only ſuch as can terminate in a legal and 
peaceable line of conduct? We are to conſider too, that this 
mode of repreſentation is adopted with reſpect to a conſtitu- 
tion which has been the admiration of the wiſeſt and beſt men 
in all ages, who have thought it barely poſſible that a conſtitu- 
tion ſhould exiſt ſo nearly approaching to a model of perfection. 
It is a conſtitution under which a greater degree of hap- 
pineſs has been enjoyed than by the«{ubjeCts of any govern- 
ment whatever, and the ſenſe entertained of its bleſſings de- 
pends not upon the vague reſult of theory, but the ſolid 
conviction of experience, Theſe bleflings have. in a great 
meaſure, ſprung from the properly regulated freedom of the 
preſs; a freedom therefore, which it is more dangerous to 
abuſe ; and on maintaining that freedom on its proper princi- 
ples chiefly depends our ſecurity for the enjoyment of thoſe 
bleſſings. That this country has enjoyed a greater ſum of 
happineſs under its preſent conſtitution than any other, de- 
pends not merely upon the teſtimony of our own experience; 
let us recur to the evidence of hiſtory ; we will be more deep- 
ly impreſſed with a ſenſe of our preſent felicity ; let us take 
a view of the ſituation of the ſubjects of the other European 
governments, we will be more ſtrongly convinced of the ſu- 
periority of our owa, What then do the writers of this pa- 
per mean, when they ſay “ that we feel too much not to be- 
« lieve, that deep and alarming abuſes exiſt in the Britiſh 
Government; yet we are at the ſame time fully ſenſible, 
ce that our ſituation is comfortable, compared with that of 
e the people of many European kingdoms; and that as the 
times are in ſome degree moderate, they ought to be free 
4 from riot and confuſion.” Let this paragraph be taken by 
way of illuſtration, When they talk of our ſituation being 
comfortable compared with that of many European kingdoms, 
what need, 1 will aſk, for this qualification? Is there any 
European Government that in point of real liberty and aQual 
comfort can be compared with the Britiſh conſtitution? In 
this country we have the fulleſt ſecurity for the poſſeſſion of 
our liberty, and the enjoyment of our property, the acqui- 
ſition of which muſt be the greatelt {pur to every honelt and 
laudable exertion, But on the 25th Deceinher, 1792, while 
this country was actually experiencing the bleflings reſulting 
from its admirable conſtitution, the principles which this pa- 
per ſeemed to recommend were producing very different ef- 
fects in a neighbouring country. The effects which had 
there been produced did not ſurely hold out to Britiſh ſub- 
lets any encouragement, to adopt a ſyſtem of experiment 
and innovation. 'The reſult of this in my mind, is that no 
man 
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man ſhould be at liberty, without a ſpecific object, to ſtate 
truly or falſely what appears to him to be a grievance merely 
for the purpoſe of exciting a ſpirit of general diſcontent, 
which Iwill venture to ſay, never can be called into action 
without endangering the public proſperity and happineſs. 
We have always been in the habit of regarding the revolu- 
tion as the greateſt blefling that ever befel this country. But 
how do the writers of this paper reaſon with reſpect to this 
event ? They enumerate all the abuſes which they pretend 
have ſince crept into the conſtitution, while they mention 
none of the many improvements which have taken place ſince 
that period. Ils this, I will aſk, a fair mode of ſtating the 
guelticn ? Be ſides, they ſhew themſelves ignorant of that 
Revolution by talking of the annual Parliaments which we 
then loſt, What was the end of all this? The cauſe of truth 
and juſtice can never be hurt by fair and temperate diſcuſ- 
ſion; if you, Gentlemen of the Jury, conſider this paper 
as coming under that deſcription, you will of courſe acquit 
the defendants. Look at the beginning and concluſion of 
their paper. You will find that they ſet out with declaring 
that they are in purſuit of truth in a peaceable, calm, and un- 
biaſſed manner, and from an opinion that the cauſe of truth and 
of Ju ice can never be hurt by temperate and honeſt diſcuſſion, that 
they claim the right to aſſeciate together merely for the communica- 
tron of thoughts, the formation of opinions, and to promote the 
general happincſs. Vou will find that they conclude thus, 
« We hope our condition will be ſpeedily improved, and to 
cc obtain ſo deſirable a good is the object of our preſent Aſſo- 
& ciation; an union founded on principles of benevolence 
c and humanity; diſclaiming all connection with riots and 
&,diforder, but firm in our purpoſe, and warm in our affec- 
tions for liberty.“ It is with you to decide whether you 
think the general tenour of this paper conſiſtent with the 
principles aſſumed at the beginning and afferted at the end. 
If you ſhall judge that it contains matter very inconſiſtent 
with theſe principles, you are then to conſider whether in a 
caſe like this, humble language ought to ranſum ſtrong faults. 
If you ſhall be clearlyof opinion that the paper has a diffe- 
rent tendency from that which is profeſſed in the outſet and 
concluficn, and that the defendants themſelves were aware 
of this tendency, you are then bound by your oath, and by 
the law of the country, to find the defendants guilty. Once 
more, as to the contents of this paper ; you will find that the 
taxes are loudly compained of, but that not a word is ſaid of 
the.general wealth and proſperity cf the kingdom. But let 
a deduction be made of the national taxes from the amount 
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of the national wealth, and I am confident that this country 
will appear in a higher ſtate of opulence and proſperity than 
it ever was at any former period. What purpoſe then can 
ſuch partial and unfair ſtatements anſwer, except to inflame 
the diſcontented and encourage the ſeditious? Whatever I 
have ſaid of the tendency of this paper, I have ſtated only 
as my own opinion, it does not follow that the ſociety at 
Derby might not view the ſubjeCt in a very different light. 
All that my duty demands is, ſolemnly to declare that I con- 
ſidered this proſecution, though not originating with myſelf, 
as a proper caſe to be ſubmitted to the conſideration of a jury. 
You have now heard from me almoſt all that I intended to 
ſay at preſent, or thought neceſſary to ſubmit to you, except 
what may fall from my learned friend ſhall require me to add 
ſome farther obſervations in reply. You will hear from the 
evidence all the facts which the defendants have to urge in 
their own juſtification, and from his Lordſhip all that ſhall ap- 
pear to him tobethe law on this ſubject. I now leave the matter 
to your deciſion. If you think that the defendants ought to 
be acquitted, I will retire from the court with a full convie- 
tion, not inconſiſtent however with that reſpect which I owe 
to your deciſion, that, in bringing this matter before you, I 
have acted according to the beſt of my judgment. 

Mr Woovp, the junior counſel on the part of the proſe- 
cution, was then proceeding to call witneſſes, and Mr. Ber- 
ry was called, when the counſel for the Defendants ſaid he 
was inſtructed to ſave the Court all this trouble, as the De- 
fendants were anxious to try the queſtion on its own merits. 
As counſel for the Defendants, he therefore admitted that 
John Lamberti, charged in the information as printer of the 
Morning Chronicle, was in fact printer of that paper; that 
the paper was purchaſed at the printing houſe ; and that the 
Defendants, James Perry and James Gray, charged in the 
information as proprietors of the ſame paper, were in fact 
ſo. If theſe were the ſacts meant to be aſcertained by wit- 
neſſes, they would ſpare the Court unneceſſary time and trou- 
ble, by admitting them fully and unequivocally. 

The Attorney General faid theſe were all the factthey 
meant to eſtabliſh by proof, he thanked his learned friend for 
the admiſſion. 


The Hon, THOMAS ERSKINE then roſe for the DE- 


FENDANTS, 


With the two Gentlemen charged in the information, 
as proprietors of the Morning Chronicle, I have been long and 
well acquainted, Of Mr. Joun LAMBERT, who conducts 


the mechanical part of the 3 buſineſs, I have no m_ 
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nal knowledge; but from my intimate acquaintance with the 
other two, I have no difficulty in ſaying, that if I had in my 
ſoul the ſlighteſt idea that they were guilty as charged in the 
information, of malicious and wicked deſigns, I ſhould leave 
the taſk of defending them to others, Not that I conceive, 
that 1 have any right to refuſe my profeſſional aſſiſtance to 
any man whodemands it; but I have for a day or two paſt been 
myſelf ſo extremely indiſpoſed, that in the preſent moment 
I feel myſelf ſcarcely adequate to the common exertion of 
addrefling the Court; and it is only from. the fulleſt 
confidence in the innocence of the defendants that 1 
come forward for a very ſhort ſpace to ſolicit the attention of 
the Jury. You, Gentlemen, indeed, are the ſole arbitersin 
this cauſe, and to you it belongs to decide on the whole me- 
rits of the queſtion, - Mr. Attorney General has already gi- 
ven a hiſtory of the proſecution, which was originally taken 
up by his predeceflor, now called to a high fituation in his 
profefiion. I do not mean by any thing [ ſhall ſay to impute 
unhecoming conduct to either of thoſe re ſpectable Gentlemen 
for the part which they have taken in this buſineſs : they in- 
decd, as my learned friend has candidly ſtated, brought it for- 
ward, becauſe they conſidered it as a proper matter for the 
diſcuſſion of a Jury. It is not therefore to be inferred, that 
they would not have acted fo, except from a full perſuaſion 
of theguilt of the defendants : but be this as it may, the weight of 
their characters ought to have no influence upon your minds 
againſt the defendants. It would be very dangerous tojuſtice in- 
deed, i becauſea charge was brought by a reſpectable Ry 
General, it was ſuppoſed to be an evidence of the guilt 
which ought at all to bias the judgment or affect the 
deciſion of the Jury, It is the privilege of every Bri- 
tiſh ſubject to have every part of his conduct tried by 
his peers, and his guilt or innocence determined by them. 
In this caſe Mr. Ar TORNEY GENERAL has given no judg- 
ment; he has taken up che buſineſs merely in the courſe of 
his profeſſional duty, The whole of the matter comes be- 
fore you, Gentlemen of the Jury, who of courſe will reject 
every thing that might have a tendency to influence your de- 
cifion independently of the merits of the cauſe, and will ſuffer 
no obſervation that either falls from ine or my learned friend, 
to interfere with your own boneſt and unbiaſſed judgment. 
You are to take every thing that relates to the caſe into your 
ewn conſideration; you are to conſult only your ewn judg- 
ments; you are to decide, as you are bound by your duty, 
agrecably to your own conſciences; and your right to decide 
fully ou every point, is clearly aſcertained by the law of 8 
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bels. To the act tel paſſed, you are to look as the only 


rule of your conduct in the exerciſe of your functions. 
With reſpect to the interpretation of that act, I muſt confeſs 
that my learned Friend and I materially differ. In one 
principle, however, we entirely agree, that a cauſe for a Li- 
bel is to be tried exactly as any other criminal cauſe : this 
point, indeed he has moſt correctly ſtated. When a man 
accuſed of a Libel is brought before a Jury, they are to 
conſider only the mind and intention with which it was writ- 
ten, and accordingly as they ſhall find that, they are to form 
their deciſion of guilt or innocence. They are to diſmiſs 
every other conſideration, and allow themſelves to be biaſſed 
by no motive of party interpretation or political conveni- 
ence, There is this eſſential difference between Civil and 
Criminal caſes. in criminal cafes, the Jury have the caſe 
entirely in their own hands; they are to form their judgment 
upon the whole of it, not only the act alledged to be crimi- 
nal, but the motive by which it is influenced, the inten- 
tion with which it was committed, and according to their 
own opinion of whatever appears upon the face of the tran- 
ſactioa, they can find a man innocent or guilty : and their ver- 
dict is concluſive, Not ſo in Civil caſes; in theſe the Jury 
are bound to abide in their deciſion by the law as explained 
by the Judge; they are not at liberty to conſult their own 
opinion. For inſtance, if I am deprived of any pa t of 
my property, the loſs of my property lays a foundation for 
an action, and the fact being found, the Jury are 
bound to find a verdict againſt the perſon who has occa- 
ſioned my loſs, whatever might be his intentions. Here the 
Judge pronounces the law, the Jury only find the fact, 
The law and fact are diſtinct and ſeparate, as light from 
darkneſs ; nor can any verdict of a Jury paſs for a farthing 
in oppoſition to the law, as laid down by the Judge, ſince the 
Courts have a power to ſet ſucha verditt aſide. But in criminal 
caſes, the very reverſe was really the cafe; they were inſepa- 
rably joined ; the intention of the party accuſed was the yery 
pith of the caſe. Every man hecomes criminalonly in the eyes 
of God and man, as far as his mind and intention in commit- 
ing any act has departed from the great principles of recti- 
tude, by which he is bound as a mora! agent, and the in- 
diſpenſible duties which he owes as a member of Civil Soci— 
ety. It is not the act itſelf, but the motive from which it 
proceeds, that conſtitutes the guilt of the individual ; and 
therefore every man, not bound to load himſelf with imputed 
guilt, where he is at liberty to aſſume a pure intention, pleads 
in thefirſt inſtance not guilty- Such are the words which 
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the juſtice and clemency of our laws have put into the mouth 
of the perſon accuſed ; not requiring him to condemn himſelf 
by the direct evidence of bad intention, and leaving him the 
right of acquittal, if the circumſtances of the tranſaction 
ſhall be found to exculpate his motives. 

« The criminality of a perſon under the Libel Act, is 
not to be taken as an inference of law from the fact, as Mr. 
Attorney General has ſtated it; but (if I may, as one of the 
authors of that bill, be allowed to interpret its meaning) it 
connects and involves the law and the fact together, and 
obliges the Jury to and in this crime, as in all others, by ex- 
trinſic as well as intrinſic means, the mind and intention 
with which the fact was done. Nothing can be more {imple 
than the doctrine. It goes directly to the reaſon of the thing. 
Two men, for inſtance, are in company, and one of them 
is killed. It is not an inference in the law from the fact of 
the killing that the perſon was guilty of murder—it might 
be man- ſlaughter, juſtifiable homicide, chance-medley, or it 
might be murder: the fact does not infer the crime: it is 
the intention with which the fact was committed, and this 
the Jury are bound to diſcover and decide upon from all the 
accompanying circumſtances. If I have been wrong in hold- 
ing this opinion, all my oppoſition to that great luminary of 
the law now departed, but who will always live in public 
memory, was wrong and falſe; but reverencing that high 
and venerable authority, the ſplendor of whoſe talents have 
aggrandized the age, and perhaps ages will paſs without pro- 
ducing his rival, 1 {till oppoſed him on the doctrine that the 
law of libel was an inference from the fact, and now the Le- 
giſlature have ſolemnly confirmed my opinion, that the law 
and fact are compounded together, and are both to be 
found by the Jury. I could not have held up my head in 
this court, nor in 1 if it had been adjudged otherways; 
and how my learned friend can hold an opinion that the 
queſtion of libel is to be tried preciſely like all other criminal 
caſes, and yet that criminal intent is an inference of law, 
I am utterly at a loſs to determine. I aver that you are ſo- 
lemnly ſet in judgement on the hearts of the defendants, in 
the publication of this paper, and that you are to ſearch for 
their intention by every means which can ſuggeſt itſelf to 
you---that you are bound to believe in your conſcience that 
they are guilty of malicious and wicked deſigns, before you 
pronounce the verdict, GUILTY. It is not becauſe one of 
them publithed the paper, or becauſe the others are proprie- 
tors of it, but becauſe they were, or were not, actuated by 
an evil mind, and kad ſeditious intentions, that you muſt 
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find them guilty or not guilty. Such was the opinion of the 
venerable ar Hale; and he clearly ſtated that ſuch ſhould 
be the charge given to you by the Judge. It is their ſacred 
function to explain to you their opinion, but not to force it 
upon you as a rule for yours. A Jury well always liſten 
with reverence to the ſolemn opinion of the Judge, but they 
are bound to examine that opinion as rigoroully as that of an 
adyocate at the bar; for they cannot, and they ought not, 
to forget that a Judge is huwan, like themſelves, and of 
courſe not exempt from the infirmities of our ſpecies. { do 
not ſay this to inſpire you with any jealouſy of the explana- 
tions which may be given you by the noble and learned Judge 
who now preſides with ſo much wiſdom, integrity, and can- 
dour, in the ſeat of juſtice, and whoſe influence | am confi; 
dent can only be properly exerted, while to his ability in ex- 
plaining the law, he unites that impartiality which ſo emi- 
nently diſtinguiſhes him in the diſcharge of the duties of his 
office. 

& I now come to the conſideration of the queſtion, what 
is the preſent charge againſt the defendants? Let us look to 
the indictment, which ſets out with referring to his Majeſty's 
Proclamation which had appeared againſt all ſeditious writ- 
ings, previous to the publication of the libel. I will not here 
talk of the propriety of that proclamation : it is not now my 
buſineſs to enter into political queſtions; I have a privilege . 
to diſcuſs them in another place. I will ſuppoſe, then, that 
proclamation to have been dictated by a wiſe and prudent po- 
| licy; to have been a meaſure of ſalutary precaution and uſe- 
ful tendency. I will only atk, why this proclamation was 
iſſued? It made its appearance at a period the moſt extraor- 
dinary and eventful, that had ever occurred in the annals of 
mankind; at a period when we beheld ancient and powerful 
monarchies overturned and crumbled into duſt, and republics 
riſing upon their ruins; when we beheld deſpotic monarchy 
ſucceeded by the deſpotiſm of anarchy. In this ſtate of alarm 
and confuſion, and devaſtation in other countries, the de- 
fendants are accuſed by this information of wickedly, mali- 
ciouſly,. and ſeditiouſly endeavouring to diſcharge his Ma- 
jeſty from the hearts of his ſubjeQs, and to alienate the peo- 
ple of England from what their affections were riveted on--- 
a limited, well regulated monarchy. "The proclamation ap- 
peared profeſſedly to check a ſpirit of innovation, which had 
already diſplayed itſelf by ſuch alarming effects in a neigh- 
bouring country, and which it was to be feared might in its 
progreſs become fatal to all eſtabliſhments. How, then, can 
this paper be deemed ſeditious, in the ſpirit of that eres 
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tion? It was not ſurely againſt a reform in our own Conſti- 
tution, which this paper recommends, that the proclamation 
was pointed, but againſt thoſe who, in imitation of that 
neighbouring country, withed to eſtabliſh a republican anar- 
chy. Can any man produce a fingle expreſſion which, in 
the ſmalleſt degree, countebances ſuch a ſyſtem? How, 
then, can this paper be urged to be publiſhed in defiance of 
his Majeſty's authority, or to have a tendency to alienate 
the minds of his ſubjects from his Government? A procla- 
mation is always conlider-d as the act of Miniſters; it be- 
comes the fair tubject of diſcuſſion; nor do the contents of 
this paper at all breathe a ſpirit, either diſteſpectful to his 
Majeſty's perſon, or i-jurious to his Government, 

If you, gentlemen of the Jury, can think that the de- 
fendants were aCtuated by the cri:mii al motive not of wiſhing 
to reform and rettore the beauiiful fabric of our Conſtitution, 
ſomewhat impaired by time, but to deſtroy and ſubvert it, 
and to raiſe on its ruins a democracy or anarchy, an idea at 
which the mind of every honeit man mult ſhudder, you will 
find them guilty, Nav, if any one man knows or helieves 
them to be capable of entertaining ſuch a wiſh, or will ſay 
he ever heard or had cauſe to know that one ſentence inti- 
mating any thing of that nature ever fell from the lips of any 
one of them, Iwill give them up. How they came to be ſo 
charged upon the record, I cannot tell; there are not among 
his Majeſty's ſuhjects men better diſpoſed to the government 
under which they live than the defendants, There have ap- 
peared in the Morning Chronicle, day after day, advertiſe- 
ments to a vaſt number, warning the people of this country 
againſt feditious perions, and againſt the effects of ſeditious 
publications, How any Jury can be brought to think the 
defendants are what they are ſtated to be on the record, I 
know not, The information ſlates, that the defendants be- 
ing wicked, malicious, ſeditious and ill-diſpoſed perſons, 
did wil/ully, wickedly, malicionfly, and ſeditionfly, publiſh a 
certain malicious, ſcandalous, and ſeditious libel againſt the 
Government of this kingdom, againlt its peace and tranquil- 
tity, and 10 {tir up revolt, and to encourage his Majeſty's 
ſubjects to reſiſtance againſt his perſon and government. 
I his is the charge. All records have run in this form from the 
malt remote antiquity in the law of England, for the purpole 
of charging the defendant exprefsly and emphatically with an 
evil intention. So we charge a man accuſed of treaſon; fo 
of murder; fo of all the worſt and moſt dangerous crimes; 
firſt, we begin with the intention, and then we ſtate the 
overt act as evidence of that intention which conſtitutes the 
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crime. Now the record charges theſe defendants with this 
evil intention, and that in order to give effect to that inten- 
tion, they did publiſh the paper now before the Jury. Such 
is the charge. Mr. Attorney General has ſtated te you in 
his opening, that if it ſhall appear to you, that the paper in 
queſtion was not written with a good intention by its authors, 
that then the defandants are guiity of the crime imputed to 
them upon the record. This I deny. Your Lordſhip will recol- 
le the caſe of the King and Stockdale, and 1 ſhall leave to 
the Jury in this, as your Lordſhip did in that caſe, the queſtion 
of the intention of the party from the context of the whole 
publication, and the circumſtances attending it; and upon 
this, | will maintain that it is not ſutkc:ent that it ſhould 
appear the paper was written with a criminal intention 
by its author, or that the paper itſelf was criminal, but that 
it muſt alſo appear that the defendants publiſhed it with a 
criminal intention. Here, as in every other caſe, the great 
adage of the law is to be recollected: adtus non facit reum ; the 
mere act, taken by it'elf, and ſeparated from the intention, 
can never in any inſtance conſtitute criminality, There is 
no evidence who are the authors of this paper; the Attor- 
ney General has not proved, or ſhewn in any way that the 
perſon who compoſed the paper, was of the deſcription which 
the record ſtates the defendants to be. If the deſign of the 
writers of this paper was ſo miſchievous, then the ſociety 
that gave it birth, were ſeditious and evil-diſpoſed men.— 
What ſteps have been taken to diſcover, and hunt out this 
treaſon? Have the ſociety been proſecuted, or any of its 
members? Has the writer been ſought after and puniſh- 
ed? No fuch thing. At Derby all is quiet. No ſedition 
has been found lurking there, and no proſecution has been 
inſtituted againſt any perſon whatever for this paper, — 
But it has been ſaid, the paper itſelf will prove the ſedi- 
ticus deſign, After reading it over and over again, and 
paying to it all the attention poſſible, I proteſt that I can- 
not diſcover ny ſuch tendency in the paper; on the con- 
trary, ] can very well conceive, that the man who wrote 
it, might honeſtly be induced to write and circulate it, not 
only with the moſt unblemiſhed intentions, but from mo- 
tives of the pureſt attachment to the Conſtitution, and the 
moſt ardent wiſhes for the happineſs of the people. 

* | can conceive that he had no other object in pointing 
out the defects of the Conſtitution, than to ſhew the neceſ- 
ſity of a reform which might bring it back to its ancient 
principles, and eſtabliſh it in its original purity. Animated 
with thoſe wiſhes, the author was naturally enough led to 
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advert to what was paſſing. on the continent of Europe, and 
to conſider how far it might affect the intereſts of this codn- 
try and the attainment of his favourite object. He was thence 
led to conclude, that nothing could be more fatal to this 
country, or more likely to increaſe the calamities under 
which it alrcady ſuffered, than an interference in thoſe cruel 
and deſtructive wars which already ravaged Europe, and 
againſt which it became every good citizen, as well as every 
friend to humanity, to enter his proteſt. This may be ga- 
thered from the concluſion of the fourth ſection of the paper: 
« We are certain our preſent heavy burthens are owing, in 
a great meaſure, to cruel and impolitic wars, and therefore 
we will do all, on our part, as peaceable citizens who have 
the good of the community at heart, to enlighten each other, 
and to proteſt againſt them.“ 

It is evident that the author conſiders the ſtate of the 
repreſentation, as the cauſe of our preſent evils, and to 
the reform of parliament, he looks as their remedy. In the 
concluſion of the fifth ſection he thus explicitly ſtates his 
ſentiments : : 

& An equal and uncorrupt repreſentation would, we are 
perſuaded, ſave us from heavy expences, and deliver us 
from many oppreſſions; we will therefore do our duty to 
procure this reform, which appears to us of the utmoſt 
importance.” How is it propoſed to procure this Reform ? 
why © by conſtitutional means, by the circulation of 
truth in a peaceahle, calm, unbiaſſed manner.” Can this 
then be maliciouſly intended, and does it fall within the 
ATTORNEY GENERAL's deſcription of ſedition? and is it 
right that a ſubject of this country ſhould be convicted of a 
crime, and ſubjected to heavy puniſhment for publiſhing what 
he was perſuaded in his own mind at leaſt was true, namely, 
that evils ſubſiſt in this country; and that thence there 
ariſes a neceſſity for reform? Mr. ATTORNEY GENERAL 
ſeems to admit that a man may publiſh, if he pleaſes, the 
evils which appear to him to ſubſiſt; but then, ſays he, 
when he points out the defects, he ſhould point out alſo the 

oſitive advantages ariling from our repreſentation ; he ſhould 
ſtate the bleſſings we enjoy from the mixed nature of our 
Monarchy ; if he draws the gloomy part, he ſhould preſent 
us alſo with the bright ſide of the picture, in order that we 
may ſee the whole together, and be able to compare what is 
beautiful with what is deformed in the ſtructure of our 
government. I muſt own that I was rather ſurprized to 


hear ſuch an argument fall from my learned friend: | can 
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hardly think the obſervation fair, or by any means worthy of 
his enlightened underſtanding. He muſt know that when a 
man puts his thoughts upon paper, and wiſhes to urge any 
particluar point, he confines himſelf to the queſtion he 
has in view, he direct: his whole attention to illuſtrate and 
enforce it, and does not think it neceſſary to go into every 
angle and corner, to rake together heterogeneous materials, 
which, though they may be connected with the general 
ſubject, are foreign to his particular purpoſe. 

No man, if he felt himſelf goaded by the Exciſe Laws, 
could be expected in his petition for redreſs, to ſtate all the 
advantages which aroſe to the ſtate out of the other branches 
of the revenue. A man could not, if this was to be adopt- 
ed as a rule, complain of a grievance, however intolerable 
he felt it to himſelf, without alſo ſtating the comforts which 
were enjoyed by others. Is a man not to be permitted to 
ſeek redreſs, however much he may want it, from any 
part of the government under which he lives, and to ſup- 
port which he contributes ſo much, unleſs in enumerating 
his particular grievance he enteres into a general panegyric 
on the conſtitution. Will Mr. Attorney General ſay to 
day, that this is the law of libel ? 

This very point has been moſt admirably touched upon by 
a perſon who ranks in the higheſt claſs of genius, and 
whoſe ſplendid and powerful talens often exerted in the cauſe 
of the people, may poſſibly bear away the palm in the minds 
of poſterity from the molt illuſtrious names of Grece and 
Rome. : 

This perſon, (Mr. Burke) pubiſhed obſervationson the affairs 
of France, at the commencement of their revolution; any 
alluſion to this work has certainly nothing immediately to 
do with the preſent queſtion, but it may ſerve to illuſtrate 
a very important point—namely, that when a man has any 
particular thing in view, he loſes ſight for a time even of his 
own ſentiments on former occaſions When that right ho- 
nourable gentleman was aſked by thoſe who had fo often and 
with ſuch delight liſtened to his eloquence in favour of the 
people why he had excluded his former favourite topic from a 
ſhare in his work, and made monarchy the ſole ſubject of his 
vindication and panygeric ? —Whatever may be the work it- 
ſelf, the anſwer which he gave upon that occaſion muſt be ad- 
mitted to be ſound and forcible, —When the rights of the peo- 
ple appeared to be in danger from the increaſing and overpow- 
ering influence of the Crown, he brought forward, he faid, 
ſentiments favourable to ſuch 38 monarchy was 
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in danger, monarchy became the objtct of his protection; the 
rights of the prople were nothing to him then; they did not 
form the ſubject of his book; his object was, to ſhew where 
the danger lay. And he then in roduced the beautiful illul- 
tration from Homer relative to the death of Hector. 
„4 When,” faid he, * the body of that young hero 
was placed before the aged King, his other ſons ſurround— 
ed him, anxious to allo that conlolation which ſo great a 
calamity required. The unhappy father, as if offended with 
their tenderneſs, flung his affectionate offspring from him 
like a peſtilence. Was it that the inanimate ant uſeleſs corpſe 
was dearer to the parent than the living children? — No. 
But his mind was fo abſorbed, fo buried in the fate of 
Hector, that he was tor a while incapable of entertaining any 
other impreſſion.“— So faid the author cf that book; and it 
was well faid ; for when a man writes upon a particular ſub— 
ject he centres his mind in that ſubjeEt ; he calls forth all the 
powers and energy of whicti; he i» polÞ-#Icd to the diſcuſſion, 
and allows nothing that has not an immediate relation to the 
object he has in view to divide his feelings or diſtract his 
attention, But if the obſervations of Mr. Atcorney Ge- 
neral are to be adopted as a rule, it will he impoſhble to 
diſcuſs any point of a quetftion without entering into the 
whole merits; no man will dare to complain of any abuſe 
of the conſtitution, without, at the ſame time, enumerating 
all its excellences, or to touch upon a topic of grievance with- 
out bringing forward a recital ef bleihags. à paragraph 
would be ſwelled to a pamphlet, and an eſſay expanded to A 
dulertation. 

But it ſeems that the circumſtances of the times render 
any opinion in favour of a reform of parliament peculiarly 
improper, and even dangerous, and therefore the declaration 
in this paper, that a reforin was the only remedy for our griev- 
ances, muſt, inthe preſent moment, be aſcribed to miſchievous 
intentions. Were | impreſſed with a ſenſe of that corruption, 
which, has, to a certain degree, impaired and defaced the 
fair fabric of our conititution, and which, if not ſtopt in its 
progreſs, may lead to its decay and ruin; were |, I ſay, to 
addreſs you, gentlemen of the Jury, to petition for a reform 
of parliament, I would addreſs you particularly now, as the 
ſeaſon moſt fit for the purpoſe, I would addreſs you now, 
becauſe we have ſeen in other countries, the effect of ſuffer- 
ing evils to exiſt too long in a government, and increaſe to 
ſuch a pitch, that it became impoſſible to correct them with- 
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out bringing on greater evils than thoſe which it was the firſt 
object of the people te remove; that it became impoſſible to 
remedy abuſes without opening a door to anarchy and diſor- 
der. There are many diſeaſes which might be removed by 
gentle means in their commence ment, and even corrected by 
timely attention to regimen, which when negleRed bring 
their unfortunate victims to the grave. A flight wound 
may be cured by the ſimpleſt application ſeaſonably admi- 
niſtered, which if left to itſelf will end in gangrene, morti- 
fication, and death. If experiance can be of any ſervice 
to warn men of their danger and inſtruct them how to avoid it, 
theſe are the times which teach men the belt fort of wiſdom, 
that wiſdom which comes not too late to he uſeful, I have 
myſelf no heſitation in ſubſcribing to all the great points in 
this declaration of the meeting at Derby. To the abuſes of 
our repreſentative ſyſtem they aſcribe our unneceflary war, 
our heavy burdens, our many national calamities. And at 
what period have not the beſt and wil. it men, whom this 
country ever produced, adopted the ſame ſentiments, and 
employed the ſame language. The illuſtrious Earl of Chat- 
ham has dignified the cauſe by the fineſt ſpecimens of 
eloquence, to be found in the annals of any country. And wha 
has not read the beautiful and energetic letter of Sir George 
Savile, to his conſtituents on the ſame ſubject, a letter 
which is ſo much in point that I muſt beg leave to repeat it 
to you on the preſent occaſion. 

&« [ retyrn to you baffled and diſpirited, and I am forry 
te that truth obliges me to add, with hardly a ray of hope 
of ſeeing any change iu the milerable courle of public ca- 
« lamities, 

“On this melancholy day of account, in rendering up to 
% you my truſt, I deliver to you your ſhare of a country 
© maimed and weakened; its tieaſure laviſhed and miſſpent; 
e its honours faded; and its conduct the laughing ſtock of 
« Europe: our nation in a manner without allies or friends, 
except ſuch as we have hired to deſtroy our fellow · ſubjects, 
and to ravage a country, in which we once claimed an 
© invaluable ſhare. I return to you ſome of your principal 
privileges impeached and mangled, And, laſtly, I leave 
you, as I conceive, at this hour and moment fully, ef- 
« fectually, and abſolutely, under the diſcretion and power 
e of a military force, which is to act without waiting for the 
authority of the civil magiſtrates, | 

Some have been accuſed of exaggerating the public mis- 
* fortunes, nay, of having endeavoured to help forward the 
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© miſchief, that they might afterwards raiſe difcontents. I 
« am willing to hape, that neither my temper, aor my ſi- 
tuation in life, will be thought naturally to urge me to 
% promote miſery, di'cord, or confuſion, or to exult in the 
* {ubyerſion of order, or in the ruin of property. I have no 
„ reaſon to contemplate with pleaſure the poverty of our 
„ country, the increaſe of our debts, and of our taxes; or 
& the decay of our commerce. I ruſt not, however, to my 
&« report : reflect, compare, and judge for yourſelves. 

« But, under all theſe diſheartening circumſtances, I could 
yet entertain a cheeiful hope, and undertake again the 
« commiſſion with alacrrity, as well as zeal, if TI could fee 
any effectual ſteps taken to remove the original caule of 
& the miſchief— Then would there be a hope 

„ But, till the purity of the conſtituent body, and thereby 
« that of the repreleatative, be reſtored, there is NONE. 

I gladly embrace this moſt public opportunity of deliver- 
« ing my ſentiments, not only to all my conſtituents, but 
« to thoſe likewiſe not my conſtituents, whom yet, in the 
6 1 55 ſenſe, Irepieſent, and am faithſully to ſerve, 

] look upon reſtoring election and repreſentation in ſome 
degree (for I expect no miracles) to their original purity, 
& to be that, without which all other efforts will be vain and 
« ridicalous, 

If ſomething be not done, you may, indeed, retain the 
& outward form of your conſtitution, but not the power 
& thereof,” 

Such were the words of that great good man, words ſurely 
equally forcible with any of thoſe employed in the declaration 
of the mecting at Derby, yet, who could ever impute to him 
milchievous intentions, or ſuſpect him of ſeditious motives ? 
Yet this letter he has publiſhed and circulated with the 
greateſt care, not only among his conſtituents in the. exten- 
{ive county of York, but addreſſed it to the nation at 
large, and recommended it to their attention. Who does not 
recollect the conduct which had been adopted on the fame 
ſabjet by the perſons now neareſt His Majeſty's perſon, and 
higheſt in his Counſels. Had not the ſame truths publiſh- 
ed in this declaration been repeatedly aſſerted and enforced by 
them? Names it is unneceſſary to mention, the charac- 
ters and proceedings to which J refer are ſufficiently known: 
but at the ſame time, I beg leave to be underſtood, to convey 
no perſonal reflection or reproach. I am the more anxious in 
this inſtance, to guard againſt miſrepreſentation from what 


happened to me upon a late occaſion, where in 3 
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of an argument which I brought forward being miſunder- 
ſtood, an obſervation was put into my mouth, which would 
have diſgraced the lips of an ideot. It was aſcribed to me 
that I had faid, that if any man had written a libel, and 
could prove the publication of the ſame libel by another per- 
ſon before, he might juſtify himſelf under that circumſtance. 
] cannot conceive how ſo egregious a blunder could have 
been committed; what J ſaid was, that a man may ſhew 
he was miſled by another in adopiing his opinion, and may 
uſe that circumſtance as evidence of the innocence of his in- 
tention in the publication, or where the writing is not de- 
famatory of an individual which may be brought to a known 
ſtandard of poſitive law, bat is only criminal from a ſuppoſ- 
ed tendency, in fact to excite ſedition and diſorder. He may 
repel the exiſtence of that tendency by ſhewing the Jury who 
alone are to judge of it, that the fame writing had before 
been in extenſive circulation, without either producing or 
being ſuppoſed to produce ſedition, and he may alſo repel 
the inference of criminal intention, by ſhewing that the 
wiſeſt and moſt virtuous men in other times had maintained 
the ſame doctrines, not merely with impunity, but with the 
approbation and rewards of the public. This I maintained 
to be the law in the caſe of Mr. Holt the Printer, and this 
] ſhall continue to maintain upon every ſuitable occaſion. 
And to bring home the application, the firſt men in the pre- 
ſent gogernment, have held and publiſhed every doctrine con- 
tained in this paper. | muſt beg leave to fav, that I 
ſtudiouſly avoid all alluſion which inay ſeem to convey re- 
proach to the high perſons to whom | have referred, on ac- 
count of any change apparent in their conduct and ſenti- 
ments. This I do for two reaſons, becauſe, | conceive it to 
be unneceſſary to my prelent argument, and, becaufe | have 
a privilege to diſcuſs their conduct in another place, where 
they are themſelyes preſent to anſwer, At any rate, a man 
has a right to his ſentiments, and he has a right to change 
them; on that ſcore ] attack no man, I only defend my 
clients. But thus far ] am entitled to ſay, that if they pub- 
liſh ſentiments without having it imputed to them, that 
they weie ſeditious, evil- minded and wicked, it is but fair 


aud reaſonable to alledge, that others in bringing forward the 


ſame ſentiments, may be equally exempted from impure mo- 
tives. I muſt again ſay, that every man has a right to pub- 
liſh what he thinks upon matters of public concern, to point 
out the impolicy of wars, or the weight of taxes, to com- 
plain of grievances, and to expoſe abuſes, It is a right, 
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which has ever been exerciſed, and which cannot be ahni- 
hilated, without at the ſame time putting an end to all free- 
dom of diſcuſſion. If we talk of the circumſtances of the 
times, do the preſent afford leſs ground for remonſtrance and 
complaints than formerperiods? I might read you many ex- 
tracts from the writings of a man, whoſe genius I have al- 
ready celebrated, (Mr. Burke) who, to eloquence, the fame 
of mcdern times, and perhaps not even ſur; aſſed by the moſt 
ſplendid talents of antiquity, adds the moſt extenſive and 
univerſal acquaintance with the hiſtory hoth of his own 
country, and of every other. He (it is a merit I can never 
forget with no leſs vehemence, and in language not leſs 
pointed and forcible than we find in this declaration, ex- 
poles the ſame abuſes, and laments the lame evils. What he 
wrote during the American war, are not the writers of this 
declaration juſtified in writing at preſent? To the defects 
and abuſes of our ſyſtem of repreſentation, may in my opi- 
nion be aſcribed all the calamities that we then ſuffered, that 
we are now ſuffering, or are ſtill apparently doomed to ſuft- 
fer. Theevils which we now lament, originated from the 
ſame ſource with thoſe, which we formerly ſuffered. To 
the defects of our repreſentation we owe the preſent war, 
as to them alſo, we owe that diſaſtrous and unprincipled 
conflict which ended in the ſeparation of Great Britain from 
her colonies. The events indeed were nearly connected. 
that mighty Republic beyond the Atlantic, gave birth to 
the New Republic in Europe, with which we were. at 
preſent engaged in hoſtilities. From all the diſagreeable 
conſequences, which we have already experienced, which 
we now ſuffer, and which we have yet to anticipate in re- 
ſerve, I will venture to ſay, that a reform in the repreſenta- 
tion applied, ſeaſonably would have effectually ſaved the 
country. [Is it likely, while this fruitful fource of misfortune 
remains, that we ſhall not continue to ſuffer? and if a man 
really feels this opinion, is it not his duty to publiſh his 
thoughts, and to urge the adoption of the fair and proper re- 
medy? or is he to be ſet down as a ſeditious and evil-mind- 
ed man becauſe he ſpeaks the truth and loves his country ? 
Of the war in which this country is engaged, I will here ſay 
nothing; it will ſoon come to be diſcuſſed in another place, 
where | have not failed to exercife that privilege which I there 
poſſeſs, in order to deliver my opinion of its dreadful conſe- 
quences. But of all theſe conſequences, there is none which I 
conceive to be more dreadful or alarming, than that in the 


preſent moment | can ſee no end to it, and I believe wiſer 
| ' perſons 


| . 2 ] 
perſons than myſelf, are equally at a loſs to predict its 
determination. This paper, which ſo juſtly reprobates 
wars, is rumoired to come from the pen of a writer, whoſe 
productions juſtly entitle hin to rank as the firſt poet of 
the age; who has enlarged the circle of the pleaſures of 
taſte, and embeliiſhed with new flowers the regions of fan- 
cy. It was brought forward in a meeting, in a legal and 
peaceable manner, and | have never heard that the author 
of the paper, or any of the members preſeac at the meet- 
ing, have been proſecuted, or that the ſmalleſt cenſure has 
fallen upon their conduct. But even if they had been made 
tlie objects of the proſecution, ſanctioned as they are in 
what they have wiitten, by every principle of the Conſti- 
tution, and ſupported in their conduct by its beſt and moſt 
virtuous defenders in all times, ] ſhould have had no diſſi- 
culty in defending them. How much more, in the caſe 
of the defendants, who are not ſtated to be the authors 
of this paper, who only publiſhed it in the courſe of their 
buſineſs, and who publithed it under ſuch peculiar circum- 
ſtances, as even if the contents could have admitted any cri- 
minal interpretation, muſt have done away on their part all 
imputation of any criminal intention. They have in a manly 
way inſtructed me however to mect the queſtion upon its 
own merits; not becauſe they could not have proved a very 
peculiac alleviation, but becauſe they have always preſented 
a fair and unequivocal reſponſibility for the conduct of their 
paper. Let me particularly call your attention to this cir- 
cumſtance, that for the number of years during which the 
defendants have conducted a newſpaper, they have never be- 
fore, in a ſingle inſtance, been tried for any offence, either 
againſt the ſtate, or againſt an individual. They have in the 
execution of their taſk aſſiduouſſ y endeavoured to enlightentie 
minds of their fellow Citizens, while they have avoided every 
thing that might ten1 to endanger their morals. They have 
diſplayed in the conduct of their paper a degree of learning 
taſte and genius, ſuperior to what has been evinced in any ſi- 
milar undertaking. They have done their fellow citizens a 
moſt eſſential ſervice, by preſenting them with the moſt full 
and correct intelligence of what has been paſſing on the poli- 
tical theatre of Europe, neither ſullied by prejudice, nor diſ- 
guiſed by miſrepreſentation. The attention which they have 
paid to the important occurences which have taken placein a 
neighbouring country, and the impartiality with which they 
have ſtated them, particularly do them the greateſt credit, 
I truſt that it will be no objection to them in their character 
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of Editors, that they have ſought only for the truth, and 
wherever they have found facts, have not heſitated to bring 
them before the public. They have thus enabled their rea- 
ders to judge for themſelves, and have furniſhed them with 
the means to form a proper judgement, Convinced I am 
that the more citizens are enlightened, the better will they 
be qualified to be good ſubjects of a good Government, and 
that the Britiſh conſtitution, as it has nothing to fear from 
compariſon, ſo it can receive no ſupport from thoſe arts 
which would lead to diſguiſe or ſuppreſs the truth with re- 
ſpect to other nations. Wherever they have been called to 
deliver their ſentiments upon public occurrences, they have 
equally avoided being miſled by the credulity of alarm, and 
the frenzy of innovation, and have reprobated with the ſame _ 
ſpirit and holdneſs the abuſe of freedom and the perverſion 
of power, the outrages of a ſanguinary mob, and the oppreſ- 
ſions of an unprincipled deſpot. Whatever may have been 
their political partialities, they are ſuch as cannot but do 
them the higheſt honour, for their partialities have been the 
reſult of honeſt conviction. Though uniformly conſiſtent in 
their friendſhips, they have never been accuſed by thoſe who 
know them of being partizans for intereſt. Their opinions 
have been honeſt, as well as ſteady; and through life they 
have maintained and aſſerted the pure principles of rational 
freedom, and given the moſt ſtrenuous ſupport to the beſt in- 
tereſts of man. They have, in their daily taſk, ever preſerved 
reverence for private character, and in no inſtance violated the 
decorums of life, by low ribaldry or wanton defamation ; 
though adverſe in their ſentiments to Minifters, and the pre- 
ſent meaſures, they confined themſelves to manly diſcuſſion, 
and fair argument; and never deſcended to indecent attack, 
or ſcurrilous abuſe, 
ce My learned friend cannot produce a ſingle inſtance in 
the courſe of ſeventeen years, (the term of my acquaintance 
with them) in which they have been charged in any court 
with public libel, or with private defamation : and | chal- 
lenge the whole world to exhibit a ſingle inſtance in which 
they have made their journals the vehicles of flander, or 
where from intereſt, or malice, or any other baſe motive, 
they have publiſhed a ſingle pargraph to diſturb the happt- 
neſs of private life, to wound the ſenſibility of innocence, 
or to outrage the decencies of well regulated ſociety. I def 
the world to produce a ſingle inſtance: men who have fo 
conducted themſelves, are entitled to protection from any 
Goverument, but certainly they are particularly intitled to 
it, 
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it, where a free preſs is a part of the ſyſtem. In the fair and 
liberal management of their paper, fifteen ſhillings out of 
every guinea which they receive flows directly into the pub- 
tic Exchequer, and beſides the inceſſant toil, and the unwea- 
ried watching, all the expences by which this great gain to 
government is produced, are borne exclufively by them. 
They eſſentially contribute therefore by their labours to the 
ſupport of government, and they are as honeſtly and fervent- 
ly attached to the true principles of the Britiſh Conſtitution, 
to the Crown, and to the mixed ſyſtem of our Government, 
as any ſubject of his Majeſty can be; and at the fame time 
are as ready to acknowledge, that they ever have been advo- 
cates for a temperate and feafonable reform of the abuſes 
which have crept into that fyſtem. Their minds are to be 
taken from the whole view of their conduct. It is a curious, 
and | will venture to ſay in times fo conyulſed an unexam- 
pled thing that in all the productions of my friends, that in 
all the variety of their daily mifcellany, the Crown Officers 
have been able to pick out but one ſolitary advertifement out 
of all that they have publiſhed, on which to bring a charge of 
fedition; and of this advertifement, if they thought fit to go 
into the detail, they could ſhew even by internal evidence, 
that it got in at a very buſy moment, without reviſion or 
correction, and at the fame time that this advertiſement ap- 
peared, 700 declarations, in ſupport of the King's Covern- 
ment, appeared in the ſame paper, which they reviſed and 
corrected for publication. 

You are not therefore to take one advertiſement inferted in 
their paper as a criterion of their principles, but to take like- 
wiſe the other advertiſements which appeared along with it: 
Would the readers then of this paper, while they read in this 
advertiſement a recital of the abuſes of the Conſtitution, not 
be in poſſeſſion of a ſufficient antidote from the enumeration 
of its bleflings ; while the admirers of the Conſtitution came 
forward with an unqualihed panegyric of its excellencies, 
were not the friends of reform juſtified in coming forward 
with a fair ſtatement of grievances. If it is alledged, that 


the pecuniary intereſt which the Proprietors have in a newſ- 


paper, ought to ſubject them to a ſevere reſponſibility for its 
contents, let it be recollected, that they have only an intereſt 
in common with the public. I again call upon Mr. Attorney 
General to ſtate, whether the fact appears to him clearly eſta- 
bliſhed, that the writers of this paper were influenced by ſedi- 
tious motives. I putit to you, Gentlemen of the Jury, as honeſt 
men, as candid judges of the 88 as fair interpreters = the 
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ſentiments of others, whether you do no not in your hearts 
and conſciences believe, that theſe men felt as they wrote; 
that they complained of grievances which they aꝗually ex- 
perienced, and expreſſed {:ntiments with the truth of which 
they were deeply impreſſed. If you grant this, if you give 
them the credit of honeſt feelings, and upright intentions, on 
my part any farther defence is unneceſſary ; we are already in 
poſſeſſion of your verdict; you have already pronounced 
them not guilty ; for you will not condemn the conduct, 
when you have acquitted the heart, You will rather deſire 
that Britiſh juſtice ſhould reſemble that attribute of heaven 
which looks not to the outward act, but the principle from 
which it proceeds, and the intention by which it is directed. 
In ſumming up for the Crown, I would never wiſh to 
carry the principles of liberty farther than Mr. Attorney 
General has done, when he aſſerted the right of political diſ- 
cuſſion, and defired you only to look to the temper and ſpirit 
with which ſuch diſcuſion was made; when ite afferted, that 
it was right to expoſe abuſes, to complain of grievances, 
provided always that it was only done with an honeſt mind 
and fair intention. Upon this principle, I appeal to you, 
whether this advertiſement might not be written with a bona 
fide intention, and inferted among a thouſand others, without 
any ſeditious purpoſe, or defire to diſturb the public peace: 
The firſt duty of every individual is the love of his country ; 
the principle of patriotiſin elevates the mind and enobles the 
conduct. It is the true ſource of diſtinction, for in propor- 
tion as the individual feels it, he riſes and expands to all that 
is pou and good. But this love of our country does not conſiſt 
in ſervile attachment, and blind adulation to authority. It was 
not ſo that our anceſtors loved theit country; becauſe they lov- 
ed it, they ſought to diſcover the defects of its government; 
becauſe they loved it, they endeavoured to apply the remedy. 
They regarded the Conſtitution not as flaves with a conftrain- 
ed and involuntary homage, but they loved it with the gene- 
rous and enlightened ardour of free men. Their attachment 
was founded upon a conviction of its excellence, and they 
wiſhed to ſecure its permanence by freeing it from every ble- 
miſh. Such was the love which our anceſtors entertained 
for the Conſtitution, and their poſterity ſurely do not become 
criminal by imitating their example. I appeal to you, whe- 
ther the abuſes (tated in this paper do not exiſt in the Con- 
ſtitution, whether their exiſtence has not been admitted by 
all parties, both the friends and enemies of Reform. Both, 
I haye no doubt, are honeſt in their opinions, and God for- 

bid 
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bid that honeſt opinion in either party, ſhould ever become 2 
crime. In their opinion of the neceflity of a reform, as the 
b-ſt and perhaps only remedy of the abuſes of the Conſlitu- 
tion, the writers of this paper coincide with the moſt emi- 
nent and enlightened men who ever adorned the country. On 


this ground | leave the queſtion, ſecure that your verdict 


will be agreeable to the dictates of your own conſciences, 
directed by a found and unbiaſſed judgement, and not afraid 
that it will be unfavourable to my clients,” 


Mr. ArTorRNEY GENERAL. There are ſome propoſitions 
which my learned friend (Mr. Erſkine) has brought forward 
for the defendants, which not only I do not mean to diſpute, 
as an Officer of the Crown, carrying on this proſecution, but 
which | will alſo admit to their full extent. Every indivi- 
dual is certainly in a conſiderable degree intereſted in this 
proſecution ; at the ſame time I muſt obſerve, that I ſhould 
have, in my own opinion, betrayed my duty to the Crown, 
if I had not brought this ſubject for the conſideration of a 
jury. Conſidering, however, every individual as under my 
protection, I think it a duty which I owe to the defendants, 
to acknowledge, that in no one inſtance before this time were 
they brought to the bar of any Court, to anſwer for any of- 
fence either againſt Government or a private individual.— 
This is the only ſolitary initance in which they have given 
occaſion for ſuch a charge to be brought againſt them, In 
every thing, therefore, that I know of" the defendants, you 
are to take them as men ſtanding perfectly free from any im- 


putation but the preſent; and I will alſo ſay, from all I have 


ever heard of the defendants, and from all I have ever obſerv- 
ed of their morals in the conduct of their paper, I honeſtly 
and candidly believe them to be men incapable of wilfully 
publiſhing any flander on individuals, or of proſtituting their 
paper to defamation or indecency. But my learned Fiend, 
Mr. Erſkine, has ſtated ſome points, which my duty calls 
upon me to take notice of, I bound myſelf by the con- 
tents of the paper only; I did not know the author of it. 
I did not know any fociaty from which the paper pur- 
ported to have originated; it is ſaid to be the produc- 


tion of a man of great abilities; I do not know that he 


is the author; at any rate, this is the firſt time I ever 


heard of that circumſtance. There is one fact, on which 


we are all agreed, that the paper itſelf was date » nthe 
16th of July, 1792, and that it appeared in the %\; xning 
Chronicle on the 25th of December, 1792. It then 
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ſented to the Public with a variety of other advertiſements, 
which it will be proper for you to peruſe, and for that pur- 
poſe you will carry out the paper with you, if you find it 
neceſſary to withdraw, in order to ſee what the intent of the 
defendants was in publiſhing this paper. A bill, I alſo ad- 
mit, paſſed into a law, the {aſt ſeſſion of Parliament, upon 
the ſubject of libels, but it would be exceedingly unfortunate 
for the ſubjets of this country, if my learned friend and 
myſelf were to be allowed to give evidence in a Court of ſuſ- 
tice of what was our intention in paſſing that bill. The bill 
has now become a ſolemn act of, the Legiſlature, and muſt 
ſpeak for itſelf by its contents; but however it has, in my 
opinion, done what it was intended to do. It refers the 
queſtion of guilt to the jury in caſes of libe's, preciſely as in 
every other criminal caſe, My learned friend has inſiſted, 
that criminal intention is matter of fact mixed with matter 
of law. I agree to this deſcription; but then the law ſays 
that ſuch and ſuch facts are evidence of ſuch and ſuch in- 
tention. Treaſon, for inſtance, depends upon intention; 
but ſuch and ſuch acts are evidence of a criminal intention; 
and if the jury entertain any doubts upon any part of the 
charge, his Lordſhip will only do his duty by giving them 
his advice and direction, which will be, that he who does 
ſuch and ſuch things, if he does them with a criminal in- 
tention, is amenable to the law, and that ſuch and ſuch acts 
are evidence of the criminal intention; and then the 
jury muſt decide upon that evidence, and upon that ad- 
vice, whether the defendant was or was not guilty ; ſo ſays 
Mr. Erſkine, and fo | fay ; for it is a matter of plain com- 
mon ſenſe, coming hoine to the underſtanding of every man, 
Mr. Erſkine has contended, that the jury muſt not draw the 
inference of criminal intention from the mere fact of publiſh- 
ing a paper. Certainly not; but they may draw the infe- 
rene of guilty intention, if they diſcover in the contents 
of e paper a wicked and malicious ſpirit, evidently purſu- 
ing a bad object by unwarrantable means. If I ſhould put a 
paper into the hands of the jury, deſiring them to put my 
learned friend to death, would not that prove an evil inten- 
tion againſt my friend's life? In all caſes of publication, con- 
taining any thing improper, the bad intention of the perſon 
publiſhing was clear, unleſs on his own part he could prove 
the contrary. Such has always been the law of England, 
in criminal caſes of this deſcription. Mr. Erſkine has deſired 
you to carry out the paper, and look at the other advertiſe- 
ments; upon this I am bound to remark, that there is not 
gone 
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one of them, except that in queſtion, which is not dated in 
tlie month of December, while this advertiſement is dated 
on the 16th of July, though it did not find its way into 
the Morning Chronicle until the end of the month of De- 
cember. How that came to happen I. cannot tell; it muſt 
be lefr to you to determine ; but it does appear that at a very 
critical moment to the conſtitution of this country. it was 
brought out to counteract the intention and effect of all the 
other declarations in ſupport of Government. At what time 
the defendants received the paper in queſtion, they had not 
attempted to prove. Why, if they received it in fuly, they 
did not then inſert it, they did not ſay. They had brought 
no exculpatory evidence whatever to account for the delay. 
It was urged that the defendants only publiſhed it in the 
way of buſineſs, as an advertiſement, and therefore they 
could not be ſaid to he guilty ; if I hould be brought to ad- 
mit this as a ſufficient anſwer, and never inftitute a profe- 
cution where ſuch was the caſe, I ſhould, in ſo doing, deli- 
ver the jury, and every man in this country, to the mercy 
of every newſpaper-printer in this kingdom, to be traduced 
and vilified, juſt as the malice of any man, who choſe to pay 
for veuding his own ſcandal, ſhou!d diftate; 1 therefore en- 
treat you to bring the caſe home to your own boſoms, and to 
act for the Public, as in ſuch an inſtance you would wiſh to 


act for yourſelves. I muſt likewiſe ſay, that if you are to 


look for the intention of the defendants in the other matter 
contained in the ſame paper, you will find various ſtrong and 
even intemperate things. Among others, you will find the 
following, which, if it did not thew a ſeditious, did not 
breathe a very te:nperate fpirit . * Well might Mr. Fox call 
te this the moſt momentous criſis that he ever heard of inthe 
4 hiſtory of England; for we will venture to ſay, there is 
c not any one ſpecies of tyranny, which might not, in the 
e prefent day, be tried with impunity ; no fort of oppreſſion 
* which would not find, not merely advocates, but ſup- 
“ porters, and never, never in the moſt agitated moments of 
c our hiſtory, were men fo univerſally tame, or ſo deſpi- 
&« cably feeble.” 

This paragraph was no advertiſement; it came from ns 
Society; and was, he took it for granted, not to be diſavow- 
ed by the defendants. 

Dieu the queſtion of a reform of Parliament, I re- 
main of the ſame opinion which I have always enter- 


tained ; and whatever may have been ſaid er thought by 


Mr, Fox, Mr. Pitt, the Duke of Richmond, the late _ 
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of Chatham, or the late Sir Gcorge Saville, or by any 
man, let his authority have been ever ſo great, never while 
I live will 1 conſent to vote for a reform in Parliament, 
until I fee ſomething ſpecific to be done, and can be very 
ſure that the good to be gained will make it worth while to 
hazard the experiment. 

In this way of thinking 1 am the more confirmed, from 
the circumſtance, that of all the wiſe and excellent men who 
have at different times agitated the queſtion of reform, none 
of them have ever been able to agree upon any one ſpecific 
plan. And | declate. that I would rather Culfer death than 
conſent to open a door for fuch alterations in the Govern- 
ment of this country, as chance or bad men might direct, or 
even good men, milled by bad, might, in the firſt inſtance, 
be inclined to adopt. I ſhudder, indeed, when I reflect on 
what have been the conſequences of innovation in a neigh- 
vouring country. The many excellent men who there be- 
gan to try experiments on Government, confining their 
views within certain limits of moderation, and having no 
other object than the public good, little did they foreſee in 
their outſet the exceſſes and crimes which would follow in 
the progreſs of that revolution, of which they were the au- 
thors, and of which they were theinſelves deſtined to become 
the victims. They are-now lying in the ſepulchres of the 
dead, and the tombs of mortality, and moſt willingly, I am 
perſuaded, would they have conſigned themſelves to their 
fate, if by their death, they could have ſaved their unhappy 
country from the horrors and miſeries of that dreadful anar- 
chy into which it has fallen. Never, with fuch examples 
befote my eyes, will 1 flake the bleſſings which we poſſeſs 
under the Government of this country, upon the precarious 
conſequences of innovation; nor conſent to any alteration, 
of which, whatever may he ſtated as its object, the preciſe 
effects can never be aſcertained. Indeed, I muſt think that 
my friend, Mr. Erſkine, in his propoti tions with reſpect to 
a reform, allows himſelf to talk like a child, and does not 
ſufficiently conſult that excellent juugement which he diſplays 
upon every other occaſion. But let me intreat him to reflect 
on the {ſituation in which both of us are now placed, and 
which, if, twenty yea's ago, any perſon had told me ! 
ſhould have attained, I ſhould have regarded it as madnels, 
If we, by our induitry, (my friend, indeed, with the advan- 
tage of his ſuperior talents) have acquired a degree of opulence 
and diſtinction, which we could not realonably have looked 
for, let us be thankful to that Government to whole protec» 
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tion and favour we are, in a great meaſure, indebted for our * | 
ſucceſs. And do not let us, ty anv rath attempt upon our { 
Conſtitution, put it out of the power af out children to rite 
to ſunilar ſituations, or dep ive them of thoſe bleſſings which 
we have ourſelves lo ſignally experienced, o not let us pull 
down a fabric, which has been the admiration of ages, and 
which it may be 1:;mpoſlivle to erect anew, Let me again call 
your attention to the paper vyon which this profecution is 
founded. (Here Mr. Attorney Creneral read ſeveral extracts 
from the declaration.) After what yoa have heard, | think 
it is impoſſible to doubt of the libellous tendency of this pub- 
lication, It ſtates, as | have already ſaid, the whole of our 
Government as one maſs of grievances and abuſe; while it 
does not ſo much as enumerate a ſingle blefſing or advantage 
with which it is attended. It repreſents it as corrupt and op- 
preſlive in every branch, as polluted in its very ſource, its 
legiſlature, and its courts of juſtice, What ] atk can be ſup- 
poled to be the (pirit by which ſuch repretentations are dic- 
tated, and the conlequences to which they are calculated to 1 
lead, Can you admit fuch repreſentations to have been p 
brought forward, bn fide, and from no other motive, than 
the wiſh to procure a peaceable and legal redreſs of grievan- 
ces? If you can admit this, you will of courſe find the de- 
fendants not guilty. Bur if it ſhall.appear otherwiſe, let me 
remind you of that duty which you owe to the public, with 
whoſe ſafety and protection you are intruſted, and whoſe 
intereſts you are to conſult in the verdict which you {hall 
give. Let me remind you of the neceſſity of checking, in 
proper time, the ſpirit of ſedition, and fruſtrating the deſigns 
of the factious, before it be too late. Let me conclude 'with 
obſerving, that | have brought forward this proſecution as a 
ſer vant of the public, influenced by my own judgement, and 
acting from what | conceived to be my duty. I had no other 
view than the public advantage; and ſhould you be of opi- 
nion that the defendants ought to be declared not guilty, I . 
truſt you will acquit me of any intention of acting either im- 
pertinently with reſpect to you, or oppreſſively to the de- 
fendants. I ſhall then retire, conſcious of having done my 
duty in having ſtated my <pinion, though inclined, in de- 
ference to your verdict, to ſuppoſe myſelf miſtaken. 
Lord KEN VOS then gave a charge in ſubſtance as follows: 
“Gentlemen of the Jury.—T here are no caſes which call 
forth greater exertions of great abilities than thoſe that relate 
to political libels. And as this cauſe, both on the pact of the 
proſecution, and alſo on behalf of the defendants, has been fo 
; ample 
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. #wply-diſcufled that the ſuhject is. exhauſted, I ſhould have 
Hat is ted myſelf with what has been alreafly ſaid, if there was 
nat a duty lying on me, which by the law of the land it is 
incumbent on me to diſcharge. | a dd 2311! ; 
Ihe liberty of the preis has always been, and has juſtly 
been, a favourite topic with Engliſhmen, | They have looked 
at. ĩt with jealouſy whenever it has been invaded; and though 
a licencer was put over the preſs, and was ſuffered to exit 
for ſome years after the coming of William, and aſter the re- 
volution, yet the reluctant fpirit of Englith liberty called for 
2 repeal of that law; and from that time to this it has not 
been ſhackled and limited more than it ought to be. | 
„ Gentlemen, it is placed as the ſentinel to alarm us 
when any atiemyt is made on our libherties; and we ought to 
de watchful, and to take care that the ſentinel is not abuſed 
and converted into a traitor. It can only be protected by 
being kept wi hin due limits, and by our doing thoſe things 
which we ought, and watching over the liberties of the peo- 
ple; but the inſtant it degenerates into licentioufneſs, we 
ought not to ſuffer it to exiſt without puniſhment. It is there- 
fore for the protection of liberiy, that its licentiouſneſs is 
brought to puniſhment. 

A great deal has been ſaid reſpecting a Reform of Parlia- 
ment, that is an alterationof Parliament. If I werecalled upon 
to decide on that point, before I would pull down the fabric, 

or preſume to diſtuth one flone in the ſtructure, I would con- 

fid-r what thofe benefits are which it ſeeks, and whether they, 
to tie extent to which they are aſked, ought to be hazarded; 
whether any imaginary reform ought to be adopted, however 
virtuous the breaſt, or however able the head, that might at- 
tempt ſuch a reform. I ſhould be a little afraid, that when 
the water was let out, nobody could tell how to ſtop it; 
if the lion was once let into the houſe, who would be found 
to ſhut the door ? I ſhould firſt feel the greater benefits of a 
reform, and ſhould not hazard our preſent bl-ihngs out of a 
capricious humour to bring about ſuch a meaſure. 

« The merits or demerits of the late law reſpecting libels 
I ſhall not enter into, It is enough for me that it is the law 
of the land, which by my oath I am bound to give effect to, 
and it commands me to ftate to Juries what my opinion is 
reſpecting this or any other paper brought into judgement be- 
fore them. In forming my opinion on this paper, or on any 
other, before | arrive at a poſitive deciſion on that point, I 
would look about and fee what the times were when the pub- 
lication took place. I would look at all the attendant cir- 

ERS, cunftances, 
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eumſtances, and with that aſſiſtance I would ſet about to ex- 
pound the paper. The obſervations which this cauſe calls for 
form a part of the notorious hiſtory of the country. How 
long this paper was penned before it appeared in this newſpa- 
per, I know not : the 25th of — is the day, when it 
was publiſhed, and it is dated the 16th of July, 1792. 

« Gentlemen, you will recollect the appearance of pnblic 
affairs, and the feelings of every mind in the country at the 
time that Parliament met, and for ſome time after, in De- 
cember laſt. I do not know whether I colour the picture 
right when I ſay, very gloomy ſenſations had pervaded the 
whole country. It is for you to ſay whether at that time 
there were not emiſſaries from a neighbouring country mak- 
ing their way, as well as they could, in this country, It is 
for you to ſay, looking at the great anarchy and confuſion of 
France, whether they did not wiſh to agitate the minds of all 
orders of men in all countries, and to plant their tree of li- 
berty in every kingdom of Europe. It is for you to ſay, 
whether their intention was not to eradicate every kind of 
government that was not ſympathetic with their own, Iam 
bound, Gentlemen, to tes my opinion on this paper, and 
to do ſo, I muſt take within my conſideration all the circum- 
ſtances of the times when this paper appeared; I have no he- 
ſitation in ſaying then, that they were moſt gloomy. The 
country was torn to its center by emiſſaries from France. It 
was a notorious part, every man knows. it, I could neither 
ſhut my eyes nor my ears without ſeeing and hearing them. 
Weighing then all the circumſtances, that though dated in 
July, it was not publiſhed till December, when thoſe emiſ- 
emiſſaries were ſpreading their horrid doctrines; and be- 
lieving there was a great gloomineſs in the country — 
and I muſt ſhut my eyes and ears if I did not believe there 
was—believing alſo there were emiſſaries from France wiſh- 
ing to ſpread the maxims prevalent in that country in this, 
believing that the minds of the people of this country 
were much agitated with theſe political topics, and of which the 
maſs of the people never can form a true judgement; and 
reading this paper, which appears to me calculated to put the 
People in a ſtate of diſcontent with every thing done in this 


country, I am bound on my oath to anſwer, that I think this 


paper was publiſhed with a wicked and malicious intent to 
vilify the Government, and to make the People diſcontented 
with the Conftitution under which they live. That is the 
matter charged in this information. That it was done with 
a view to vilify the Conſtitution, the Laws, and the Go- 
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vernment of this country, and to infuſe into the minds of 
His Majeſty's ſubjeQts a belief that they were oppreſſed, and 
on this ground 1 conſider it as a groſs and ſeditious libel. 
This is the queſtion put to you to decide. 

„It is admitted the deiendants are the Proprietors of the 
paper in which this addreſs was publiſhed. 

6 There is one topic more. It is ſaid they were not the 
authors of the addreſs, and that it got inadvertently into 
their paper. It never was doubted, and I ſuppoſe it never 
will be coubted, that the publiſhers of a newſpaper are an- 
ſwerable for the contents of it. Thoſe who think moſt fa- 
vourably for the defendants, will go no farther than to ſay, 
that the parties publiſhing ought to give an account how they 
publiſhed it, and if there is any thing baneful in the con- 
tents, to ſhew how it came to them, and whether it was in- 
ſerted inadvertantly or otherwiſe, If any thing of that ſort 
had been offered I certainly ſhould have received it as evi- 
dence. But nothing of the kind has been offered, and the 
defendants ſtand as the Proprietors and Publiſhers of the 

aper, without the {lighteſt evidence in alleviation being of- 
4 in their favour. 
&« ]t is not for human judgement to dive into the heart of 
man to know whether his intentions are good or evil. We 
muſt draw our concluſions with regard to his intentions from 
overt acts, and if an evil tendency is apparent on the face of 
any particular paper, it can only be traced by human judge- 
ment prima facie to a bad intention, unleſs evidence is brought 
to prove its innocence. This cauſe is deſtitute of any proof of 
that kind. 

& [t is ſaid that this paper contaias other advertiſements 
and paragraphs, and therefore from the moral good tendency 
of the whole, for what I know to the contrary, you are to 
extract an opinion that the meaning was not bad. I cannot 
ſay the travelling into advertiſements, which have nothing 
to do with this buſineſs, is exactly the errand you are to go 
upon. From this paper itſelf, and all the contents of it, you 
will extract the meaning of it; and if upon the whole you 
ſhould think the tendency of it is good, in my opinion, the 
parties ought to be acquitted. ut it is not ſufficient that there 
ſhould be in this paper detached good morals in part of it, 
unleſs they gave an explanation of the reſt. The charge will 
be done away, if thoſe parts which the Attorney General has 
ſtated are ſo explained as to leave nothing excepted. 

“ There may be morality and virtue in this paper; and 
yet, apparently, latet anguis in herba, There may be _— 
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that is good in it, and yet there may be much to cenſure. I 
have , told you my opinion. Gentlemen, the Conſtitution 
has entruſted it to you, and it is your duty to have only one 
point in view--- Without fear, favour or affection, without 
regard either to the proſecutor or the defendants, look at the 
queſtion before you, and on that decide on the guilt or inno- 
cence of the defendants.” 


The Jury then withdrew ; it was two o'clock in the after- 
noon The noble and learned Judge underſtanding that they 
were divided aad likely to be ſome time in making up their 
minds, retired from the bench, and directed Mr. ä 
to take the verdict. At ſeven in the evening they gave no- 
tice that they had agreed on a ſpecial verdict, which Mr. 
LowTEN could not receive; they went up in coaches, each 
attended by an Officer, to Lord KEN VOx's houſe ; the ſpecial 
verdict was 


Guilty of publiſhing, but with no malicious intent, 


Lord Kenyon, I cannot record this verdict; it is no 
verdict at all. 


The Jury then withdrew and after ſitting in diſcuſſion till 
within a few minutes of five in the morning, they found a 
general verdict of—xo0T GUILTY, 
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APPENDIX. 


of He following Extract from a little Tract, entitled, « 
. * The Engliſhman's Right, or a Dialogue between 
« a Barriſter at Law and a Juryman, concerning the Anti- 
6 _ Uſe, Power, and Duty of Jurors, by the Law of 
„England,“ is ſo much to the point, that it appeared to 
the Editor entitled to a place in an Appendix to this Trial. 
This piece was written by a character no lefs reſpectable 
than the eminent Sir John Hawles. It is worth while to 
remark the time at which it made its appearance; it was 
publiſhed at the latter end of King Charles the Second's 
reign, when crimina! proſecutions abounded, and many arts 
were practiſed to obtain unjuſt verdicts, by corrupting and 
browbeating juries. The Exira” is the more curious, as 
it goes directly to expoſe and refute doctrines and maxims 
which have been ſince repeatedly revived, even in more 
modern times, and to decry abuſes which Judges have at- 
tempted to introduce into the practice of the Court, as well 
as rectify any ni ſconceptions of the jury, with reſpect to 
the nature of their duty, and the extent of their privileges. 
In fact, it breathes the ſame fpirit, and inculcates the ſame 
rinciples, with that admirable bill oa the ſubjeR of libel, 
lately paſſed into a law, and which may juſtly, in the words 
of an eminent legal character, be ſtiled the moſt valuable 
on the ſtatute book “. 
; The 


® Yet, in this age, where it is uſual with a certain claſs of men, 
for purpoſes which cannot be miſtaken, to repreſent whatever bears 
the name of reform as a dangerous innovation, even this libel act, 
and its authors, greatly as they have merited the thanks of their 
country, have not eſcaped without their ſhare of cenſure. Though 
in the firſt inſtance, it was found impoſſible to prevent the bill from 
paſſing into a law, no ſmall pains have ſince been uſed to counteract 
and defeat its influence. Happily, however, for the 1ights of the 
ſubject, one of the principal authors of the bill has in the courſe of 
his profeſſional duty been called to watch over its application. It is 
not for me to talk of the manner in which he has diſcharged his taſk ; 
the public voice has already borne teſtimony to his admirable talents, 
Let me only remark, what recent experience has proved, that while 
the 
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The Bars iter having acquainted his Client, th: Juryman, 
with the antiquity aud excellent deliga of Juries, proceeds to 
inſtruct him, according to his requ=it, in the nature of their 
ice and power by law. 


& Barriſter. | ſhall gladly comply with ſo reaſonable 
and juſt a requeſt. A jury of twelve men are by our 
laws the only proper judges of the matter in iſſue before 
«© them. As for inſtance, | 

« 1, That teſtimony wuich is delivered to induce a jury 
to believe, or not to believe, the matter of ſad in iſſue, is 
called in law EViDENCE ; becauſe thereby the jury 
may, out of many matters of fact, evidere veritatem ; that 
is, ſce clearly the truth, of which they are proper judges : 

% 2, When any matter is ſworn, deed read, or offered, 
whether it ſhould be believed or not, or whether it be true 
or falle in point of fact, the jurors are proper judges. 

„ 3- Whether ſuch an act was done in ſuch or ſuch a 
manner, or to ſuch or ſuch an intent, the jurors are judges ; 
for the Court is not judge of theſe matters, which are evi- 
dence to prove or diſprove the thing in iſſue; and therefore 


the witneſſes arc always ordered to direct their ſpeech to 


the freedom of the preſs poſſeſſes fo able an advocate, and fo ſtrenu- 
ous a ſupporter, it can be in no danger from any aitacks, whether 
ſupported by the influence of reimerous combinations, or the aucho- 
rity of individual opinion. That law which ſecures our moſt in- 
portant rights, is happily no longer matter either of private inter- 
pretation, or of doubtful deciſion, and all art and influence will be 
found to be vain, oppoſed to the voice of an honeſt and intelligcat 
jury. 

Let tho!c, then, who have preſumed to carp at the Libel bill, 
read the extract which is here given; and if they are capable of 
being aſhamed, let them bluſh tor cheir folly and preſumpiion,— 
Let them learn, that the priaciptes of that bill now patled into 4 lu, 
and Khich they woul! rprefent as introducing innovations in prac- 
tice, were upwards of a hundred ys fince, and in a reign ro which, 
God forbid, that the preſent thould bear any retemblance, acknow- 
Jedred by the higheſt legal authority, to exiſt as principles in the 
Briziſh Conttitution, and as fach detended againſt what, however, 
we have not now to dread, the milconceptions entertained of their 
duty, bv ignorant jurors, and the uturpation of tne privileges of 
the jury by corrupt judges. Lit them learn, that the law of libel 
introduces no innovation into the ſyitem of our Conſtitution, or the 
practice Our Courts, but reſtores botli to their genuine prin- 
ples and criginal purity. 


See Coke, 4th Part of Inſtit. fol. 84. 
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the jury, they being the proper judges of their teſtimony. 
And in all pleas of the Crown, (or matters criminal) the; 
priſoner is ſaid 4% put him/e!f for trial en his country, which 
is explained and referred by the Clerk of the Court, to be 
meant of the jury, ſay ing to them, which country you are. 


“ Turyman. Well then, what is the part of the King's 
Fuſtices, or the Court? What are they to take cognizance 
of, or do, in the trials of mens lives, liberties, and proper- 
ties? 


« Barr. Their office in general is to do equal juſtice and 
right; particularly, | 

„ 1, To ſee that the jury be regularly returned and duly. 
ſworn. 

% 2, To ſee that the priſoner (in caſes where it is per- 
mittable) be allow'd his lawful challenges. 

„ 3. To adviſe by lau, whether ſuch matter may be 

given in evidence or not; ſuch a writing read or not; or 
luch a man admitted to be a witneſs, &c. 
4. Becauſe, by their learning and experience, they are 
preſumed to be beit qualified to aſk pertinent queſtions, and 
in the moſt perſpicuous manner ſooneſt to ſiſt out truth 
from amongſt tedious impertinent circumſtances and tau- 
tologies; they therefore commonly examine the witneſſes 
in the Court, yet not excluding the jury, who of right 
may, and, where they ſee caule, ought, to alk them any 
neceſſary queſtions ; which undoubtedly they may do with 
modeſty and difcretion, without begging any leave; for if 
alking leave be neceſſary, it implies in the Court a right 
when they liſt to deny it; and how then ſhall the jury 
know the right; and ſince we ſee that Countel. who tov 
often (preet hæc onprobrin nobis) for their fees, ſtrive only to 
baffle witneſſes, and ſtitle truth, tals upon them daily to 
interrogate the evidence, it is abſurd to think that the ju- 
rors ſhould not have the ſame privileze, who are upon 
their oaths, and proper judg-s of the matter, 

& 5. As adiſcreet and law ful ailitant to the jury, * they 
do often recupitulate and fam uh the heads of the evidenct, 
but the jurors are ſtill ro confider whether it be done truly, 
faithfully, and impartially; for one man's memory muy 
ſooner fail than twelve's. He may likewiſe ſtate the law 


* Vaughan's Reports in Buſhe!'s caſe, fol. 144. 
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fo them ; that is, deliver his opinion where the caſe is dif- 
ficult, or they deſire it. But ſince ex facto jus oritur, all 
matter of law arifes out of matter of fact; ſo that till the 
fact is ſettled, there is no room for law; therefore all ſuch 
diſcourſes of a Judge to a jury are, or ought to be, hypo- 
thetical, not coercive; conditional, and not poſitive, viz. 
«© If you find the fact thus or thus, (ſill leaving the jury 
« at liberty to find as they ſee cauſe) then you are to find 
for the plaintiff. But if you find the fact thus or thus, 
then you are to find for the defendant, or the like, 
** guilty, or not guilty, in caſes criminal.“ 

** Laſtly, They are to take the verdict of the jury, and 
thereupon to give judgement according to law ; for the of- 
fice of a Judge (as Coke well obſerves) is jus dicere, not jus 
dare; not to make any laws by ſtrains of wit, or forced 
interpretations ; but plainly and impartially to declare the 
law already eſtabliſhed, Nor can they refuſe to accept the 
jury's verdict, when agreed; for if they ſhould, and force 
the jury to return, and any of them would miſcarry for 
want of accommodation, it would undoubtedly be murder, 
and in ſuch caſe, the jury may without crime force their 
liberty, becauſe they are illegally confined, having given 
in their verdict, and thereby honeſtly diſcharged their of- 
fice, and are not to be ſtarved for any man's pleaſure. 


 * 7urym. But I have been told, that a jury is only 
judge of naked matter of fact, and not at all to take upon 
them to meddle with, or regard matter of law, but leave 
it wholly to the Court. | 


„Barr. *Tis moſt true, jurors are judges of matters of 
fact; that is, their proper province, their chieſ buſineſs; 
hut yet not excluding the conſideration of matter of law, 
as it ariſes out of, or is complicated with, and influences 
the fact; for to ſay they are not at all,to meddle with, or 
have reſpect to law, in giving their verdicts, is not only 
a falſe poſition, and contradicted by every day's experi- 
ence; but alſo a very dangerous and pernicious one, tend- 
ing to defeat the principal end of the inſtitution of juries, 
and ſo ſubtily to undermine that, which was too ſtrong to 
be battered down. 

1. It is falſe; for though the direction, as to matter 
of law ſeparately, may belong to the Judge, and the find- 
ing the matter of fact does peculiarly belong to the jury; 
yet mult your jury alſo apply matter of fac and law to- 


gether; 
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gether; and from their conſideration of, and a right judges, 
ment upon both, bring forth their verdict; for we do not: 
ſee in moſt general iſſues, as upon Not Guilty, pleaded 
in treſpaſs, breach of the peace, or felony, though it be 
matter in law whether the party be a treſpaſſer, a breaker 
of the peace, or a felon; yet the jury do not find the fact 
of the caſe by itſelf, leaving the law to the Court; but 
find the party guilty, or not guilty generally? So as though. 
they anſwer not to the queſtion ſingly, what is law, yer: 
they determine the law in all matters, where iſſue is join'd. 
So — is it not every day's practice, that when per- 
ſons are indicted for murder, the jury does not only find 
them guilty, or not guilty, but many times, upon hearing 
and weighing of circumſtances, brings them in either guilty 
of murder, manſlaughter, per infortuni:as, or ſe defendenda, 
as they fee caute. Now do they not herein complicatelx 
reſolve both law and fa? And to what end is it, that 
when any perſon is proſecuted upon any ſtatute, the ſta- 
tute itſelf is vſually read to the jurors, but only that they 
may judge whether or no the matter be within that ſtatute? 
But to put the buſineſs out of doubt, we have the fuffrage 
of that oracle of law, L1iTTLETON, who, in his Tenures, 
Sect. 368, declares, that if a jury will take upon them 
the knowledge of the law upon the matter, they may ;” 
which is agreed to likewiſe by Coke, in his Comment 
thereupon. And therefore it is falſe to ſay, that the jury 
hath not power, or doth not uſe frequently to apply the 
fact to the law, and thence taking their meaſures, judge 
of and determine the crime, or iſſue, by their verdict, 

« 2, As juries have ever been veſted with ſuch power by 
law, ſo to exclude them from, or difleize them of the ſame, 
were utterly to defeat the end of their inſtitution ; for then 
if a perſon ſhould be inditted for doing any common inno- 
cent act, if it but cloathed and diſguiſed in the indictment 
with the name of tregſon, or ſome other high crime, and 
proved by witneſſes to have been done by him; the jury, 
though ſatisfied in conſcience that the fact is not any ſuch 
offence, as it is called, yet becauſe (according to this fond 
opinion) they have no power to judge of law, and the fact 
is fully proved, they ſhould at this rate be bound to fin 
himguilty; and being ſo found, the Judge may pronounce 
ſentence againſt him; for he finds him a convi#ed traiter, 
&e. by his Peers. And thus, as a certain phyſician bonſted, 
that he had “ killed one of his patients with the beſt mg 
„ thod in the world;” ſo _ ſhould we have ang 
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cent man hang'd, drawn, and quarter'd, and all according 
ts /aw. | 


ce Jurym. God forbid that any ſuch thing ſhould be 
praftiſed | And indeed I do not very well underſtand you. 


* Barr. I do not ſay it ever hath been, and I hope it 
never will be praftiſed; but this I will ſay, that according 
to this doctrine, it may be; and conſequently juries may 
thereby be rendered rather a ſnare, or engine of oppreſiion, 
than any advantage, or guardian of our legal liberties 
againſt arbitrary injuſtice, and made meer properties, to 
do the drudgery, and bear the blame of unreaſonable pro- 
ſecutions; and ſace you ſeem fo dull as not to perceive it, 
let us put an imaginary caſe, not in the leaſt to abet any 
irreverenee towards his Majeſty, but only to explain the 
thing, and ſhew the abſurdneſs of this opinion. Suppole 
then, a man ſhould be indicted, “ for that he, as a falſe 
«+ traitor, not having the fear of God before his eyes, &c. 
„did traitorouſly, preſumptuouſly, againſt his allegiance, 
and with an intent to affront his Majeſty's — and 
government, paſs by ſuch a Royal ſtatue, or effigies, 
with his hat on his head, to the great contempt of his 
++ Majeſty and his authority, the evil example of others, 
againſt the peace, and his Majeſty's crown and dignity.” 
Being hereupon arraigned, and having pleaded not guzlty, 
ſuppoſe that ſufficient evidence ſhould ſwear the matter of 
fact laid in the inditment, viz. ** that he did paſs by the 
ſtatue, or picture, with his hat on ;”” now imagine your- 
{elf one of the jury, that were ſworn to try him, what 
would you do in the matter? 


* Turym. Do? Why I ſhould be ſatisfied in my conſcience 
that the man had not herein committed any crime, and fo I 
would bring him in not guilty. 


© Barr. You ſpeak as an honeſt man would do; but l hope 
you have not forgot the point we were upon. Suppoſe there- 
tore, when you thought to do thus, the Court, or one of your 
brethren, ſhould take you up, and tell yon, that it was out of 
your power ſo todo; “ for look ye,” ſaith he, © my maſters, 
« we jurymen are only to find matter of fact, which being 
« fully proved, as in this caſe before us it is, we muſt find the 
* party guilty. Whether the thing be treaſon or not, does 
not belong to us to inquire. It is ſaid ſo here, you ſee, in 

=. indictment ; and let the Court look to that; they _ 
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« beſt; we are not judges of law; ſhall we meddle with nice- 
« ties and punCtilio's, and go contrary to the directions of the 
© Court? So perhaps we ſhall bring ourſelves into a præmu- 
* nire, (as they ſay) and perhaps never be ſuffered to be jury- 
men again. No, no, the matter of fact, you ſee, is proved, 
© and that is our buſineſs, We muſt go according to our evi- 
& dencez we cannot do leſs. Truly it is ſomething hard, and 
6 | pity the poor man; but we cannot help it.” After theſe 
notable documents, what would you do now ? 


«© Furym. I ſhould not tell what to ſay to it; for I have 
heard ſeveral ancient jurymen ſpeak to the very ſame effect, 
and thought they talked very wiſely, 


« Barr, Well then, would you conſent to bring in the 
man guilty ? 


« Turym., Truly I ſhould be ſomewhat unwilling to do it; 
but [ don't ſee which way it can be avoided, but that he muſt 
be found guilty of the fact. 


c Barr, God help every non N bod ach jurymen ! 


Have you n more . to Igur oath, to your conſcience, 
to juſtice, to the life of a man 5 


29 


« Ju yn. Hold! hold! be faps we would not bring him 
in guilty generally, but only guilty of the fact, finding no 
more but * guilty of paſſing by ihe ſtatue with his hat on.“ 


&« Barr, This but poorly mend the matter, and ſignifies 
little or nothing; for fuck a Huding hath generally been re- 
fuſed by the Court, as being no verdict; though it is ſaid it 
was lately allow'd ſomewhere in a ca/e that required favour. 
But ſuppoſe it were accepted, what do you intend ſhould be- 
come of the priſoner? Muſt not he be kept in priſon till all 
the Judges are at leiſure and willing to meet and argue the 
buſineſs ? Ought you not, and what reaſon can you give why 
you ſhould not, abſolutely acquit and diſcharge him ? Nay, I 
do aver, you are bound by your oaths to do it, by ſaying with 
your mouths to the Court, what your conſciences cannot but 
dictate to yourſelves, Not guilty ; for pray conſider, are you 
not ſworn, „that you will well and truly try, and true deli- 
« yerance make!“ There is none of this ſtory of matter of 
fact diſlinguithed from law in your oath. But you are well, 
that is, fully and truly, that is, :mpart:ally to try the priſoner 
ſo that if, upon your conſciences, and the beſt of your under- 
ſtanding, by what is proved 1 him, you find he is guilty 
of that crime, wherewith he ſtands charged, that is, deſerving 


death, 


1 2 | 

death, or ſuch other puniſhment as the law inflicts upon an 
affence to denominated ; then you are to ſay, he is guilty ; 
but if you are not ſatisfhed, that either the act he has commit- 
ted was treaſon, or other crime, (though it be never ſo often 
called ſo) or that the act itſelf, if it were ſo criminal, was not 
done; then what remains, but that you are to acquit him ? 
For the end of juries is to preſerve men from oppreflion, 
which may happen as well by impoſing or ruining them for 
that as a crime, which indeed is none, or at leaſt not ſuch, or 
fo great as is pretended, as by charging them with the com- 
miſſion of that, which in truth was not committed; and how 
do you “well and truly try, and true deliverance make.“ 
when indeed you do but deliver him up to others, to be con- 
demned for that, which yourſelves do not believe to be any 
crime!“ N 
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THE END. 


